Elements of Good Faith Bargaining

Each of the labor relations statutes in Vermont requires representatives of
employees and the employer to bargain in good faith with respect to mandatory
subjects of bargaining, and it is an unfair labor practice to refuse to bargain
collectively in good faith.! In this section, elements of good faith bargaining are
discussed.

The bilateral nature of the obligation to meet at reasonable times and negotiate
in good faith necessarily implies a joint discussion on establishing negotiation
meetings. The obligation to bargain collectively encompasses the affirmative duty
to make expeditious and prompt arrangements within reason to meet for bargaining.?
In a 2015 decision under the Judiciary Employees Labor Relations Act, the Board
determined that provisions of the Act contemplate that the parties will complete
negotiations, including use of all the dispute resolution procedures set forth in the
Act, in a timeframe that allows the Court Administrator to request sufficient funds
from the Legislature to implement the collective bargaining agreement so that the
Legislature may appropriate such funds before its adjournment.3

Also, the Board held in that case that a violation of the duty to bargain cannot
be found unless there is an appropriate request to bargain. The Board concluded that
there was not an appropriate request to bargain where the demand to bargain and the
unfair labor practice charge alleging a refusal to bargain were initiated within a day
of each other, stating: “It necessarily follows from the bilateral obligation to meet at
reasonable times and negotiate in good faith that a party cannot be found to have
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committed an unfair labor practice premised on the failure to bargain where the party
did not have sufficient time to respond to a request to bargain.”*

The duty to bargain in good faith is an obligation to participate actively in the
deliberations so as to indicate a present intention to find a basis for agreement.® This
implies an open mind and a sincere desire to reach an agreement, as well as a serious
intent to adjust differences and to reach an acceptable common ground.®

Generally, employer bad faith bargaining can be characterized as a means to
an illegal end or an attempt to expedite or "short-cut" normal collective bargaining
deliberations.” Employer bad faith bargaining may be manifested in many ways.
The employer may intend to subvert the authority of the bargaining representative,
avoid settlement altogether, or attempt to effect an agreement on terms substantially
dominated by management.® The totality of the employer's conduct must be analyzed
and the context in which the bargaining took place must be evaluated to determine
if bad faith exists.®

In a 1986 decision,® the Vermont Supreme Court cited with approval the
following statement of the rationale for the totality of conduct test by the U.S. Court
of Appeals for the 2nd Circuit:

The problem . . . in resolving a charge of bad faith bargaining is to ascertain
the state of mind of the party charged, insofar as it bears upon that party’s
negotiations. Since it would be extraordinary for a party directly to admit a
“pbad faith” intention, his motive must of necessity be ascertained from
circumstantial evidence. Certain specific conduct, such as the . . unilateral
changing of working conditions during bargaining, may constitute per se
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violations of the duty to bargain in good faith since they in effect constitute a
“refusal to negotiate in fact.” Absent such evidence, however, the
determination of intent must be founded upon the party’s overall conduct and
on the totality of the circumstances, as distinguished from the individual
pieces forming part of the mosaic. Specific conduct, while it may not, standing
alone, amount to a per se failure to bargain in good faith, may when considered
with all of the other evidence, support an inference of bad faith.!

Case law treating "hard bargaining™ indicates a party is not required to make
concessions as evidence of good faith but may hold a bargaining position to the point
of impasse, so long as that position is based on sound reasons and is not taken to
frustrate bargaining.*> Good faith bargaining requires that claims made by either
bargainer should be honest claims, and this is true about an asserted inability to pay
an increase in wages.!3

One form of bad faith bargaining involves a technique whereby the employer
submits a package of bargaining positions to the union which it holds fast as a "fair
and firm offer". A requisite element in this technique, which has become known as

"Boulwarism" from the case General Electric Co.,** is a massive public relations

campaign, portraying the employer as the "true defender" of employee interests.*®
There is no duty on the part of an employer to be represented at the bargaining
table by a person with competent authority to enter into a binding agreement with
the employees.!® Rather, use of a negotiator without authority to bind the employer
Is merely some evidence, to be considered in conjunction with other conduct, of

employer bad faith.!” However, where a management negotiator agrees to positively
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recommend a tentative agreement, and subsequently votes against the tentative
agreement when the other school board members expressed opposition, the duty to
bargain in good faith has been violated.!8

Employers do not improperly circumvent the bargaining representative and
do not bargain in bad faith if direct communications with employees are non-
coercive, contain "'no threat of reprisal or promise of benefit", and do not undercut
the authority of the union as bargaining representative.'® The fact that an employer
chooses to inform employees of the status of negotiations, or of proposals previously
made to the union, or of its version of a breakdown in negotiations will not alone
establish a failure to bargain in good faith.?® However, direct communications by
employers with employees constitute an unfair labor practice where the employees
reasonably conclude that the employer was making a "promise of benefit" of an
attractive wage offer.?

The VLRB determined that a teachers' association violated its duty to bargain
in good faith by unilaterally publicizing a negotiations dispute prior to the
declaration of impasse, where the parties had agreed such unilateral publicity could
only be done at impasse.?? Similarly, the Board held that the Vermont State
Employees’ Association acted contrary to its good faith bargaining obligation by
disclosing confidential bargaining proposals to retirees in violation of agreed-upon

negotiations ground rules, and disclosing confidential bargaining proposals to VSEA
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members without informing them of the confidentiality of the proposals in violation
of the ground rules.?

In another case concerning unilateral publicity during negotiations, the Board
concluded that an employer did not commit an unfair labor practice by declining to
proceed to bargaining over substantive issues until an understanding was reached on
whether unilateral press releases and public statements during pre-impasse
negotiations would be allowed.?* The Board reasoned that such an understanding
was integral to the dynamics of how negotiations over substantive issues would
proceed.? On the other hand, the Board concluded that the union did not commit an
unfair labor practice by refusing to agree to the employer’s proposed limitation on
press releases and public statements during pre-impasse negotiations.2®

The Board indicated, however, that this latter conclusion did not necessarily
lead to the further conclusion that the conduct of a party issuing press releases or
otherwise publicly disseminating information about negotiations, prior to impasse,
without consent of the other party, cannot be an unfair labor practice.?” Under
circumstances where the parties had agreed to negotiate in private and the employer
took the position that unilateral press releases and public statements should be
prohibited until the parties reached statutory impasse (i.e., mediation and beyond),
the Board expressed the view that a party would engage in bad faith bargaining by
Issuing press releases, or otherwise publicly disseminating information about
negotiations, without consent of the other party.?® The Board indicated that this

obviously did not preclude either party from communicating with their respective
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constituencies about negotiations, or filing unfair labor practice charges (which are
a matter of public record) concerning alleged improper conduct of the other party in
negotiations.?°

In a decision issued in 2017, the Board ruled on whether school board and
teachers’ association negotiations in Vermont over the terms of collective bargaining
agreements constitute meetings within the meaning of the Vermont Open Meeting
Law. In addressing the interplay of four statutes — the Open Meeting Law, the Public
Records Act, the Teachers Labor Relations Act, and the Municipal Employee
Relations Act — the Board determined that negotiating sessions between school
board negotiation councils and teacher organization negotiations councils are not
meetings pursuant to the Open Meeting Law.*® The Board stated:

If we were to rule otherwise, we would be acting contrary to the intent of the
Legislature by applying the Open Meeting Law in an internally inconsistent
manner, acting inconsistent with the Public Records Act provision exempting
records relating specifically to negotiation of collective bargaining
agreements from public inspection and copying, and creating a result which
does not reasonably reflect the provisions of the Labor Relations for Teachers
Act. We also would be acting contrary to the important labor relations
principle promoting the bilateral nature of the negotiations process, and would
be allowing the balance of power to shift to the unfair advantage of
management.3!

The Vermont Supreme Court affirmed this decision in a 2018 ruling.3?
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