
Appeal of Board Decision 
A.  Generally 

Board decisions generally may be appealed directly to the Supreme Court on 

questions of law.1 Appeals are from final orders issued by the Board in a case. In 

one case, the Supreme Court dismissed an appeal by the State of a Board decision 

for failure to appeal from a final order. The Court indicated that “(t)o be final and 

appealable an order must end litigation on the merits or conclusively determine the 

rights of the parties, leaving nothing for the court to do but execute the judgment.” 

The Court noted that the State would have an opportunity to file a timely notice of 

appeal once the Labor Relations Board issued a final order in the matter.2     

The Vermont Rules of Appellate Procedure govern the appeal of Board 

decisions.3 A Board decision is appealed by filing a notice of appeal with the Board 

normally within 30 days of issuance of the Board decision.4 If the 30th day falls on 

a weekend day or a state or federal legal holiday, the appeal period runs until the end 

of the next day which is not a weekend day or a state or federal legal holiday.5 The 

appeal must be accompanied by the fee required by statute.6 The Board then 

transmits the notice of appeal and fee to the Clerk of the Supreme Court. The 

appellant is required to serve a notice of appeal upon the Clerk of the Supreme Court 

and upon the representative of the other party to the appeal.7 

                                                 
1 3 V.S.A. §1003, 3 V.S.A. §1043, 21 V.S.A. §1623, 21 V.S.A. §1642(a), 21 V.S.A. §1729(c), 
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The Board may extend the time for filing the notice of appeal: 1) if request is 

made within 30 days of the expiration of the appeal period; and 2) excusable neglect 

or good cause exists.8 The two grounds of good cause and excusable neglect reflect 

different standards. Good cause refers to situations in which there is no fault on the 

moving party’s part. In such occasions, the need for an extension is usually 

occasioned by something that is not within control of the movant.9  Excusable 

neglect assumes fault on the part of the movant. Vermont Supreme Court precedents 

establish a hard line and a strict application of the excusable neglect concept, and 

focus on the factor of the reason for delay, including whether it was within the 

reasonable control of the movant.10  

Filing with the Board a timely motion for reconsideration of the Board 

decision terminates the running of the time for filing a notice of appeal.11 In such 

cases, the time for appeal commences to run upon issuance of the Board decision on 

the motion for reconsideration.12   

The notice of appeal needs to specify the party taking the appeal, the Board 

Order appealed from, the fact that the appeal is to the Supreme Court; and it has to 

be signed by the appellant or the appellant’s attorney.13 After the appeal is filed, the 

parties are required to file with the Clerk of the Supreme Court docketing statements 

on a form prescribed by the Clerk.14 The appellant’s docketing statement needs to 

be filed and served within 10 days of the taking of the appeal, and the appellee’s 

statement needs to be filed and served within 10 days thereafter.15 Once an appeal is 
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filed, the other party to the case may file a cross- appeal within 14 days of the filing 

of the appeal.16 

The party appealing the Board decision generally is required to order from the 

Board, within ten days after filing the notice of appeal, a transcript of “all parts of 

the (Board hearing) which are relevant to any issues being raised by the appellant on 

appeal”.17 The appellant is required to send one-half the estimated cost of the 

transcript to the Board at the time the transcript is ordered.18  

The normal mode of judicial review in Vermont is by appeal after final 

judgment. Interlocutory appeal of Board decisions is appropriate only under 

narrowly defined circumstances if the Board “finds that the order or ruling involves 

a controlling question of law as to which there is a substantial ground for difference 

of opinion and that an immediate appeal may materially advance the termination of 

the litigation.”19 

Although the Board often is not involved in the proceedings on appeal before 

the Supreme Court, on a few occasions the Board has filed an amicus curiae brief. 

This is specifically authorized by the Vermont Rules of Appellate Procedure.20  

In ruling on appeals of Board decisions, the Court has recognized that certain 

judgments of the Board are subject to deference due to its expertise as the regulatory 

body on labor relations disputes.21 The Board’s expertise in its areas of jurisdiction 

is presumed, and substantial deference is accorded the Board’s constructions.22 The 

Court presumes that the actions of the Board as an administrative body are correct, 
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valid and reasonable, with a clear and convincing showing required to overcome the 

presumption.23 

The Court also has held that the credibility of witnesses and the weight to be 

given their testimony was primarily a question for the special expertise of the 

Board.24 The Court is bound by the principle that regardless of inconsistencies or 

even substantial evidence to the contrary, if credible evidence supports a finding, 

then it must stand.25 The Court will not substitute its own judgment for that of the 

Board on questions of the credibility of witnesses.26 

In reviewing challenges to Board rulings on admission of evidence during 

hearings, the Court has indicated a reluctance to reverse Board judgments. The Court 

has held that due process concerns are the primary factor in reviewing evidentiary 

determinations made by the Board. The Board’s evidentiary determinations will be 

upheld “(u)nless the Board unduly or unfairly restricts the presentation of evidence 

so as to deprive a party of a meaningful opportunity to be heard”. 27 The Court 

presumes that the actions of the Board are reasonable, and employs a clear and 

convincing evidence standard in order to overcome this presumption of validity.28 

The Court also has indicated that it will not substitute its judgment for that of 

the Board on questions of fact.29 The Court will not disturb findings made by the 

Board absent a showing that the findings were clearly erroneous.30   

The Court further has noted that the construction of a collective bargaining 

agreement is a matter within the presumed expertise of the Board, and the Court will 
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accord the Board’s determination substantial deference on appeal.31 Similarly, the 

Court has indicated that the Board is afforded a large measure of informed discretion 

in determining which individuals should be excluded from bargaining units, and that 

the Board’s decision will not be overturned unless shown to be clearly erroneous.32 

In reviewing decisions by the Board to not issue unfair labor practice 

complaints, the Court recognized that the Board has discretionary authority to issue 

or to decline to issue an unfair labor practice complaint. The Court will reverse a 

decision by the Board not to issue a complaint only if the Board has abused its 

discretion.33 In one case, the Court concluded that the Board did not abuse its 

discretion when it declined to use its limited resources to issue a complaint on a 

matter where a significant question existed whether the Board could grant any 

meaningful relief. The Court stated that “(w)hen the Board’s jurisdiction is clearly 

discretionary, as it is here, it is not arbitrary or capricious for the Board to allocate 

limited resources to those cases it considers deserves them.”34 

 

B.  Stay of Board Orders Pending Appeal 

The statutes administered by the Board provide that a Board order “shall not 

automatically be stayed pending appeal”, and that the Board “may stay the order or 

any part of it”.35 Stay requests must be filed within 10 days of the date the decision 

is appealed.36 If the Board denies a stay, then a stay may be requested from the 

Vermont Supreme Court.37 

                                                 
31 In re Grievance of Vermont State Colleges Faculty Federation, 138 Vt. 299, 301 (1980). 
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In determining whether to grant a stay, the Board and the Court apply the 

following three-part test: 1) whether the party seeking the stay will suffer irreparable 

harm if the stay is not granted, 2) whether the issuance of the stay will substantially 

harm the other party, and 3) by what result will the interests of the public best be 

served.38  

The Board has applied this three-part test in various contexts. In four cases, 

the Board denied employer requests to stay Board orders reinstating employees 

pending appeal, but granted employer stay requests of the parts of the Board orders 

that the employees be granted back pay.39  

The Board denied an employer request for a stay of a Board order that the 

employer conduct a non-discriminatory review of the classification and assignment 

to pay grade of an employee’s position, which review could result in the employee 

obtaining a wage increase.40 In another case involving payment of monies resulting 

from a Board order, the Board concluded that a Board order requiring payment of 

monies to sixteen employees presented sufficient recoupment problems for the 

employer, in the event the Board order was reversed, so that the Board order should 

be stayed pending appeal.41       

In two cases, the Board declined to stay Board orders certifying unions as 

bargaining representatives of employees even though the parties would have to 

expend a substantial amount of time and resources negotiating contracts, and any 

contracts reached could result in additional expenditures of pubic monies.42 The 

Board determined that these factors were outweighed by the public interest in the 

                                                 
38 Grievance of McCort, 16 VLRB 248, 249-51 (1993).  
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effectiveness of collective bargaining rights, which may well be frustrated if the 

Board granted a stay of the order of certification.43  

In another representation case, the Board declined to stay an order providing 

that the Board would proceed toward conducting an election in which municipal 

employees would vote on whether they wished to continue to be represented by their 

exclusive bargaining representative. The Board stated that a stay would mean the 

employer “will be obligated to bargain with a union that may no longer be supported 

by a majority of employees”, and “employees will be blocked from exercising their 

democratic rights on whether they wished to be represented by a union”. The Board 

concluded that the “interests of the public are not well served by this gridlock”.44   

The Board declined to stay an order in another case where it determined that 

three school administrative assistants were not confidential employees and were 

appropriately included in a bargaining unit represented by an association.45 The 

Board elected to stay its order that correctional facility management rescind its 

policy of shifting employees from their post assignment after a certain period of time 

only with respect to transferring employees from high security to other posts.46 

Seven Board decisions concerning stays were appealed to the Supreme Court. 

The Court affirmed the Board decision in all seven cases.47 
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