VERHONT LABOR REIATIOHS BOARD

GRIEVANCE OF:
DBOCKEYT HO. B4-133

e

ALEXKANDER HBARNH

HEHORANDUM ANDN ORDER
0N STATE'S MOTion T0 nisMiss

Statement of Cawe
Grievant was employed by the State of Vermout, Depactment of

fmployment and Tratning until June I, 1984, On June 15, 1984, he filed

thie grievance with the Board Beeking reinstatement to his position of

employment, reifefl from his January 30, 1984, performance evaination,

and related rellef, On October 11, 1984, Grlevant smended his grievance

te add 8 challenge to hia performance evaluaclou of Hay 1, 1984, The

State f{led an answer to the grievance valsing the !ssuc of whether Lhe

grisvance wap timely. On Dcrober 25, 19B4, the State f1)led & Motlon to

PDismiss the grievance on timelineas grounds {except as to the May |, 1984,

performance eveluation matters which the State cancedes were timely flled).,
On February 6, 1985, the full Board lasued a Hemoramdum snd Order

which Jdtamissed (e grievance except for the grievance of the performance

evatluation dated May Y, 1984, O©On February 15, 1985, Grievaut £lled &

Hotion for Recensideration pureuant to Section 11.) of the Bourd’s Rules

of Fractice and V.R.C.P, 52, By fesuance of thils Memorandum and Order,

we are recalling the February 6, 1985, Hemorundum and Drder and

substleoedng thie tn 1te place. Board Member Willlam G. Kemsley, Sr.,

has nat parttcipated in the declalon upon recanslderaclon,
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The focld necuessary to veusolve the lssues ratsed by the Stale's
Hotion fo Dismlaa are not In adlapuce, Thoae Facte may be aunsar lzed
as followe:

1. Grlevant way appaionted to the positlon of Unemployment
Compunaation Tax Audltor A on Occeber 24, 1983,

2. Grievant clatma thet between October 21, 1983, and Jupnary 13,
1984, le waa eublected tu havassment, fncimidation and reécullation by
ila employev becouse of hiu uge and prior gelevance accivity. Grievaons
further alluged thae these actiond caused him to send the natlee of
vetivement described below. For purposes of this ruling, the Beard asccepts
thise allegations as ttue.

3. On Jaunary 13, 1984, Grievant pdvised his employer in writing
that hie had "aet the wheels in motion" for hia retiremeat om Junc 1, 1984
fle atated that hie provided thia sdvapce potice “po give you guffliclent
time to prepare",

a. i danuary 17, 1984, Grievant‘s ewployer scknuowledged recelpt
of Grievant's January 13, 1984, memorandum und Eormully accepted Gudevant's
retirement aa of June |, 1984,

5. On January 30, 1984, Grievant recetved a performance evalustion
on which hle overull raciag wua “Unsaclafactory”. Gelevunt subsequently
grievied this evaluation through Scep TI,  On Aprtl 2, 1984, the employer
denfed the grievance at Step ! on timeliness growmds, Gricvaat took no
formal actlon Qith regard to this desdal wnedl he Elled the fnutant
grivvance with the Board.

6, n May 1, 1944, trievant recelved another perforauance evaluation
ahowing an overall ruting of "fncoaslstently meets job requicementaf
atandards™,  Grlevant sobaequently grieved thle evaluation theangh (he

coptract procedorca, (peludiog the Fipal atep before thily Boapd.



7. On May 1, 1984, Grelevant notlfied the State be wau retractling
hle rettitement notlce.

B, On Hay 7, 1984, Sandra Dragon, Commissjoner of the Dupartment
of Employment and Training, sdvised Grievani by letter the State would
not consent to hle wicthdcawsl of the reticement notlee aad chat Jane 1,
1984, would be hie last day of employment In State dervice. (rjevant
received thie letter on May 14, 1984,

9, in May 18, 1984, Grievant objecred rhrough his union cepiesentatlive
1o the State’s refusal to perm-ix him to work beyond June 1, 1984,

1a. On May 28, 1984, Cowmissloner Dragon gave Grievaont wrlikten
notice confirming lier earlier position that Grievant had resigned und
that his resignatian could not be witthdrawn.

11, Jdune 1, 1984, wam Grievant's laat day of work, Grievant
alleged that he wam ready, willing and able to continue vork after thae
date but van prevented from doing so by the State, The Hosrd acceptw
theae allegations as true for purpoees cf thie declelon.

12, On Jlune 15, 1984, Grievant filed his grievnl:lce with the Hoacd.

OPINION

The parties’ collective bargaining agreement requirea that employee
grlevances, except far dlamissa)l actions, must bLe Filed with cthe employer
within 15 days of the time when the employee could reasonably have been
suare that the grievable event had occurred. Artiele 36, Sectdan 3, A,
Mymissal actlions may be grieved directly to the Beard within 3 dsys.
Article 16, Secrfon 4, C; VLRH Rmle 23,1, Declalans on grieviunces flied
ulth the employer mnsl be appealed through Step 111 within 10 worklng duyu,
Artlcle 1o, Sectlon 3, B, a and 3, €, a, and oppealed 1o the Hoacd within

I days of tihe declsfon at Scep {11, VIRE Hole 23,1,
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As to the lssues relating te relnscatement of Grlevane's eaploymuent,
thy Stace contemts che orlginal grievance way aot tlaely Ellad oich
che Bodard. It argues that even (f chis maccer fo viewed ad &
“conasrractive discharge"” grievance to the Board, the €11lag occurred
wora chan J0 daye aftur Urievant’s voluntary notice of realgnutlion aad,
therefave, was waclmely. Grievant contends the E4liog was tluely since
the operattve datre from which the flling time abonld be mcauwured lu
Grlevant'a last diy of work.

Ag to rthe grievance of the lJanwary 23, 1984, perfarmunce evalustion,
tha S:afe contends Grievant's failure to appeal the Step Il declslan
withlo 10 days precludes Board review at this time,

For reasons stated below, the Bosrd holds the grievance was not
timety filed.

Grievant maintaine the key iseue In this matter s whether
resfgnation fs the samue as retfrement. Grlevant contends they are not afnce
the Rules and Regulutions for Peraonnel Adalnfdatrucion define retlrement
aod reslgnution separately. OGrievant alleged the State, I ewdeace,
forced Lhim to retfre in violatlon of the Rulew and Regulations for
Peraunpel Admfnlatratlon by refusing to recognize Grievant'e May 1
withdrawal of hle retiremenc notlice, since the Rulea do not
require an wppolnting aucthority's approval for wichdrawal of a dectuion
to recire.,

The Rules and Regulucions For Personne! Admlunlgiration provide In
pertinent part as follows:

z.018 Scparattfon {o the termivation of an cuployce

frow employwent by the State through reslgnatlon, rvemaval
dismlusal, reclreaenl ar layaff.



2.0984 Reslgnation 1a a scparation of an employee from
the Stute Service by his own voluntary act.

2.0985% Retirement 1s the separation of an employee

from the State Service fn occordonce with Lhe pravisions of

the Vermont Ewployees' Retlcement System or other tetdremeat

dystems under which an employee 18 eligible to recelve

retirement beneflts,

12.02 Reaignation: An employec uho resigns shall glue

at lesst two weeka' notlce and reasons for such actlon In urfcing

tu the appotncing authority. A realgnation once submitted shall

not be witldrawn by the employee without the consent of che
appointing authority,

Althaugh the Rules do not contain idencical deflnfcions of
“retirement” and "resignation”, we belleve retirement prior to the
mandatory time for retirement 12 the functional equlvalent of a reslgnution.
In either case, an action is Inttisced by an employee 1o valunturdly
terminate hie or her employment, In elther case, the employer smat take
actipon to either replace the departing employee or reorganize the work
force to eliminate the poaition the employee held. Iinder these
circumstances, we are not persuaded by Grievant's fmpliclt arguments
hie cnitld withdraw hia retirement notlce without the employer's spproval
becanse the Rules do not explicitly require the employer's approval for
vithdsawal of a decision to retire. Such a ruling on anr part would
be unfalr to the employer who operated under the assumptlon Girievant
was leaving and had to plen accordingly. A rerfremcat, Just llke a
resignation, may not be withdrawn by the employce without the conment of
the appointing asthority.

The Board Finds Grievant's memorandum of January 13, 1985, announclng
s retirement and the employer's reply of January 17, 1985, sceepting
it make It clear the parties viewed Grievant as having glven notlce in

Jannary of retlrement In June. 1£, as Grievant alleges, hie notlce of

retfrement was o result of some tmproper discrimlnal ton or havassment by
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the Scate, these scta happeaed hefore Grievant dellvered the wotice on
January 13, 1984. Alchough such €facrs muy make thie o condtruccive
dlacharge grivvable dicecrly tu the Board, the grievance was not €iled
untdl five months after LBe acts aauunting to 4 "dlacharge” occurred,
Thia «delay deprivea ¢he Buard of Jurisdiction to conslder theae sctlons
In this grlevunce proccedlug. Even 1f che Scace's conduct amownted to o
constructive diacharge, tha grievance must ba filed with chia Board
within 30 days. VIAB Rule 23,1

Given the facc of Grievant's recirement In January, 1984, Grlevant's
efforts Ln May, 1984, to rescind the retirement ware, In effect, an offer
uvhich tha employer could accept or veject In {te dlacrecton, cf. Grievance

of Willis Rada, VLRE Docket Mo. 75-19 (1975). The Stace gave notice of

tea rejeccion of chis offer on May 14, 1984, This acction by the State
occurred more than M) days before Grievant flled hie ur;evuucu with thls
Boacd. Therefare, the Bousrd s withour jurfsdiction to coneélder a
grievance tescing whecther or not the State’s exercise of Jdiscretion was
in any way lmproper. VIRH Rule 23.1.

Tha next employer actlon from whicl & grievunce might wrguably be
taken Is the May 28, 18984, canficawtion that the May 14, 1984, Jeclsion
would atund. The Bouard does not view thie confirmacion ae 4 separsie,
grievable event which would extend the time far €111ng a grievance.
flnder the Board®s Rule 23,1, the grievaunce misc be filed withia 30 days
after notice of the "final dectelon of the employes", The May 14, 1984,
decinlon not to allow Grlevant to reccact his reslgnoatlon wvas, lo lis
own terma, floal. A darer refudul to reconstder that declufon te sot
separately sublect to grievance un the fuct; of this matter,

Pe bs lmpdlete lu the above tublogs the operutlive date from
which the thae for bl lag o golevaance began to ron hete was o Glgvant 'y
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last day of work, which was June 1, 1984, The proper focus in thia
particular case Ja the time when an alleped wrungful conduct ocenrred, not
the time when the consequences of the coanduct hecame effective. c.f.

Untted Sctates Postal Service Marine Hall Procesalng Center, 221 NIRB b1

(1984},

The Board s unvwilling to hold that the tiwme for flling a grievance
in these circumstances is measured from the laat day of work because such
a ruling would ignore the compelling realfties of the workplace. These
realities require an employer to take aption once It acceprs an employee's
retirement or resignation. 'The employer muet elther replace the departing
employee or reorganize the work force to eliminate the position the
employee held, The employer may alec postpone or discentinue actions
detrimental to the employee tf the employer Judger them unnecessary given
the employee's remaining tenure. The employer cannot realistically
wait unti]l the employee has left his Job to begin these efforts. Rather,
it must make decisions and begin to Impiement thase decisfons quickly.

Theae conalderations, plue the fact only a single Indlvidual waa
involved and there was clear notice to Grievant on Hay 14 the employer
had made s final decision not te allow him to retract his notice of

Association v, Mount Abraham Unlon High School Board of Schoal Directors,

4 VLEB 224 (1981), where we held implementntion of a no-smoking policy
by management, not 1ts adoption, waa the time the clock for £4ling

an unfuiy labor practice charge began running. Tn Hount Abraham, a
pollcy affecting the entire functioning of the workplace was fnvolved

which management couwid upilaterally change at the lnst minute priaor

to implementatlon, unlike here where the employer’sa decfafon not to
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allow vetractment of the retfrement poclce was a final decdslon sffencing
one Individual. Also, Hi. Abrahas wae an wnfadr lubor practice caae
wiilch concerned un entire bargaining ualt of employesa und ralsed lasues
abour votlecrive burgainlng, circomatances not present here,

The grievance procedure Is Jedigned to provide a fair and practical
method of resolviang dispuceas. Serler time llmits are Imposed Iin the
grievance precedure in recognition that the work of Sratu goverament wmuwst
procecd whlle dispures are redolved. The required cime llwite pecwdt the
parties to plan with relative cercainty on the assumption that acilons which
ara not challenged within the wpectifled cimea cunnot be challeaged
thereaftoer.

In recognitfon of tliesa realltles, the Board 1s inclined to rule that
the grievance time Legan o run upon employer's acceptance of Grievant's
reglgnation. "It ls unnucedsary to redch this fasue In the inugant cdss,
hewsver, since the employer's response to Grievant's attempt ko rescind
che resignation oeccurred more than 30 daye before the grievance wvas filed.
Accordingly, we hold that on the facts before ug, the time for filipg a
grievanca begun to run wot later than Hay V4, 1984, Thereforu, Grlevant's
tlling on lune 15, 1984, was not cimely to veat jurladiciton 1n the Board
over che laaue srising ocut of Grievaar's separatlon from sarvice on June
1, 1984,

The timellunesa of the grievance concerning the Januury 23, 1984,
perfarmance evaloation s less complicaged, The record shows that
Grievant took no appeal frow the denfal of chia grievance at Scep 1L on
April 2, 1984, The collectlve bargoinlog agreemear precludes review by

thig Boaed. VIRG Rale 200, Agrecment Artlele 16, Scocilon 3, ©, a.



He Llms conclude thile grievance should be diemlased except for the
grivvance of the performance evaluation dated May 1, 19B4. Grievant
matutaina, by dismiusing this matter lusofar as ft contested Grievant's
termjnation from State eervice, the Board vould essenthually deprive
1tself of jurlsdietlon nver the only temaining fssve - the May 1, 1984,
performance evaluation - under the rule annvunced #n Grlevouce
of Buocock, 7 VLRE 265, 269 (1984).

We disagree. In Boocock, the Board cancluded an actual controveray
did not exiat, thus atrippiag the Board of jurlediction, becanse the
potential harm Lo the employee which may huve Leen caused by an adverse
performance evaluation had been elimipated because he obrained satisfacrory
employment in the Federal service, and there was no fodication the
evaluation at tssue affected hile praz':urlng of employment. \lowever, here
the foard has no evidence what effect the performance evaluation Grievant
recelved had on Wis procuring of sther employment.

ORDER

Far the teasone stated atiove, it ta bareby ORDERED che Grievsnce of
Alexander Baron ks DISHISSED except for Lhe grievance of hils perfurmance
evaluaclon dated May 1, 1984, as met forth in the pleading to amend the
grievance dated October 11, 1984,

Dated thisf1'~day of Harch, 1985, at Hontpelier, Vermont.

VER{MHNT IABOR RELATIONS BOARD

,":lii /-"‘(,* (‘ LK&( e

Kimbes 1y D }a.z-;:-,, Tiradrman

James 5. Glison
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