VERMONT LABOR RELATIONS BOARD

CRIEVANCE OF: )] DOCKET NO. 84-46
)
pARWIN MERRILL )

EIMDINGS OF FACT, OPINION AND ORDER

scacement of Case

At issuve here is a dispute over back pay due Darwin Merrill
("Grievant") as a result of his improper discharge. On October 3, 1985,
the Labor Relations Board issued Findings of Fact, Opinion and Order
granting the above entitled grievance and reinstating Grlevant to the
position of CRASH Program Chief. & VLRB 259. The Board left the case
open for the purpose of deterwining the specific back pay and other
benefics due Grievant from the date of his improper discharge until
bis reinstatewment.

The State and Grievant were unable to stipulate to 2 proposed order

o the mpecific amount of back pay and other benefits due Grievant,

;lnd a hearing on thact issue wag held before Board Members James S. Gilson,

heting Chairman, and William G. Kemaley, Sr., oun December 5, 1985. The
parties filed a partial stipulation on December 10, 1985, which incloded
s stipulacion as to issues which needed to be decided by the Board.
Crievant filed Proposed Findings of Fact and Back Pay Order on December 10,
1985. The State filed no memorandum. Porticns of the following findings of
fact are based on stipulations by the parties.
FINDINGS OF FACT

1. Grievant, 1f he had not been improperly discharged, would have
eaxned, from October 7, 1984 to December 11, 1985, the sum of $41,592.00,

2. Grievanc, at the time aof his wrongful discharge, was paid
$9,722.13 as payment for accumulated annual Yeave time (40 days) and

Compunsatocry time (220 hours).
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3. Interesct earned on the 541,592.00 ia earnings, minus interesc
an the $9,722.13 given to Grievant ac the time of separation, calculated a¢
the rate of 12 percent per annum running from the dace of each paycheck
due Grievant, from October 7, 1984 to December 11, 1985, amounts to
$1,359.23. The mechod of calculating interesc has been stipulated o by
the parties and, without any determinacion by us that method 1s corrvecr,
we have adopted that mecthod for purposes of this case.

4, Grievant, i{f he had not been discharged, would have had full
coverage under the medical insucance plaan provided by che State for ics :

4

employees. Grievamt would have paid wedical insurance preaiums of
K

$286.51 as part of thie plan. Because ha did not bave the benefit of

"
the plan, he had to pay $2,500.11 in medical insurance premiums, had
uninsured expenses of $430.68 for wmedicarions and had uninasured phyuician'lj

and dental bille of $224.32. CGrievant's oet loss dus to the loss of

state benafics is $2,868.60 ($3,155.11 minus $286.51) (Crievant's Exhibit
1), . T
5. If Grievant bad not been discharged, he would have earned, from 4
October 7, 1984 to December 8, 1985, 18 days of annual leave and 5 days
of personal leave.
6. Grievnat had accumulated 206 1/4 days of accrued sick leave at
the time he was dismissed. If he had not been discharged, he would hava

earned an addicional 19 1/2 days, for a toctal of 225 3/4 days of sick

leave.

7. Grievant received and haa not paid back $3,796.00 in unemployment

compensaction paymaeats during the period Februsry 10, 1985 to Auwgust 10,

-

1985.

8. Grlevant, during the time of his separation from employment,

applied for numerous johs In Vermanc. He recelved no incerviews for
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chese jobs and refused no [nterviews. (Crievant's Exhibit la.)

9. Grievant is alloved to carry a maximum annual leave balance
of 40 davs.

10. Grievant's daily rate of pay is $138.64, The monetary value

of 18 days of annual leave at this pay rate equals §$2,495.52.

GPINION

The parties have presented four issues Ln dispute to be resolved
by the Board. Each will be discuseed in turn.

The first fssue is wherher Grievant has engaged in a good faith
effort to mitigate damages by seeking or securing alternative employment.
Cenerally, the proper remedy for improper dismissal 1s reinscatement with
back pay and other emolunents from the date of discharge less the suma
of money earned or that without excuse should have been earned from that

date. In re Grievance of Brooks, 135 Vt. 563, 563 (1977). The evidence

indicates Crievant made numerous applications for available jobs and
refused no interviews. This, without any evidence indicating Grievanc
veglected to obtain income "that without excuse should have been earned”,
leads us to conclude Grievant's back pay award should not be reduced
for failure to mitigace damages.

The second issue ig whether the Beard's back pay award should
{nclude payments actually made by Grievant from October 5, 1984, to
the present for medical insurance premiums, medical bills, and other
bedical expenses. As we have stated elsewhere, the monetary compensation
Wzarded shall correspond to specific monetary losses suffered; rhe

Ward should be limited to the amount necessary to make the employee

“whole, " Grievance of Benoir, B VLRB 165,167-168 (1985). Grievance of

Wddard, 4 VLRB 189,190-191 (1981). cf. Kelley v The Day Care Center,




141 VT. 608,615-616 (1982). The medical payments claimed by Grievant
would have been covered under his medical Insurance policy ff he had
not been discharged, nmi thus he should be reimbursed for those paymencs
to make him whole.

The third issue ls whether the Board's back pay award should include
a deduction for payment made to Grievamt for accymulated anpual leave and

compensatory time. Por the rezsons atated 1n Grievance of Benoir, supra,

at 167-168, Grievant shauld have hie aunual leave balance of 40 days aod
coxpensataty time balance of 220 hours restoved and the accrued annual
leave and compensatory time payment made to Grievant at the time of his
diamissal should be used to offsert the amount of back pay otherwise dua
Grievant.

The final 1ssuas is whether che Board's back pay sward should include
18 days of annual leave and 5 days of persounal leave that Grievant
would have earned from October 5, 1984, to the present. To make Grievant ;
whole is to place bim in the posicion ha would have bezen in had he not
been dismissed. Grievance of Benoir, supra, ac 168. Normally, this
would mean placing the days of anoual leave sand personal leave Grievant wou.
have earned in hia reapeccive leave banks. However, our decision today
has reactored 40 days of annual leave to his ancual ieave bank, the
maximum he is allowed to carry. To place 18 more days in his bank would
put him over rhe maxfmum. Given these clrcun;r_ancu and given the fact
Grievant's annual leave balance was not reduced through no fault of his
own, we believe it proper to award Grievant a paywent representing the

moperary value of rhose 18 days of annual leave.



ORDER

Now therefore, based on the foregoing findings of fact and the
toregelng reasons, and consistent with the Board's Order of October 3,
1985, 1t is hereby ORDERED:

1. The State shall pay CGrievaut a back pay award covering the period
from the effecrive date of his discharge uncil his refnscatement, which
guard, as of December 11!, 1985, equals $34,797.22; which sum represents
the amount Grievant would have earned during this period ($41,592), plus
{pterest earned on these earnings minus interest on the annual leave and
compensatory time payment made to Grievant at Lle time of diemiasal
($1,359.23), plus the nec medical and dental payments Grievant made
vhich would have been covered under the medical insuraoce plan if he had
not been discharged ($2,868.60), plus paywent for 18 days of annual
leave (§2,495.52), minus the payment for accumulated annual leave and
éoupennatnry time made to Grievant st the time of his dismisssl
-(59.722. 13) and minus unemployment compensation payments received and
oot paid back by Grievant during this period ($3,796);

2. 40 daya shall be restored to Grievant's annual leave bank;

3. 220 hours of compensatory time shall be restored to Grievant's
compensgtory time bank;

4. 5 days shall be restored to Grievant's peraonal leave bank;

5. 225 3/4 days shall be restored to Grievant's sick leave bank; and

6. CGrievant shall be restored to benefits under all group insurance
plans to which he was entitled at the time ot his dismissal.

Dated this ﬁL day of December 1985, at Hontpelier, Vermont.

VERMONT LABOR RELATIONS BOARD

e D)y
William G. Ken‘mley,]Sr.
[E
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LJames S. Gilson

387



