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DAVID WILSON

FINDINGS OF FACT, OPINION AND ORDER

Statement of Case

Ou March 25, 1983, the Vermont State Employees' Assocation ("VSEA')
filed a grievance on behalf of David Wilson ("Grievant'), alleging tﬁat
the denial of Grievant's request for delayed reporting time premium pay
for the period January 28, 1983 to February 3, 1983, by the State of
Vermont, UDepartment of Public Safety, constitured a violation of Article
8, Scction 4(k) of the collective bargaining agreeﬁent between the State
of Vermont and VSEA for the State Police Unit, effective for the period
July 1, 1982 te June 30, 1984 ("Agreement'). .

un December 28, 1983, VSEA filed a Motion for Leave to amend the
stivvance to allege that a past practice of the Department prevented a
hange in the monthly work schedule, once posted, unless the change was
Cmade with the concurrence of the affected employees, Upon consideraction
of the Motion, memoranda and material filed by the parties, the Board,
on January 24, 1984, denied the Motion since the past practice issue was

aut raised at the earlier steps of the grievance procedure and thus,

cannot be raised at the Board level. On January 24, 1984, VSEA requested

Lhe Board reconsider {ts ruling., At the March 15, 1984, hearing in this

watter, tae Board decided it would not change its ruling.
N ohearing was held betore the full Board on March 15, 1984. Michael
dliaerion, VSEA s Ateorney, represented Grievant. Assistant Attorney




General Michael Setbert represented the State. At the conclusion ot the

hearing, the record was left open to take the Jdeposition of Depaetmons
Commissioner Paul Philbrook. The Board ruled that if there was o
objection to a question asked Commissioner Philbrook durine the Jdeposition,

the ijection would be placed on the record, the Commissioner would
answer the question and the Board would subsequently rule on the ohjection.

On March 29, 1984, a deposition was taken of Commissioner Philhroolk,
Attorney Seibert objected on relevancy grounds to Attorney Zimmerman
questioning Commissioner Philbrook {n regard to the Commissioner's
January 16, 1984, Step Il Answer to a grievance filed by Trooper Firat
Class Thomas Noble. Anv reference to the grievance filed bv Thomas
Noble is irrelevant to the disposition of this matter, and thus we
sustain the objection.

The State filed a Memorandum of Law on April 20, 1984. CGrievanr
filed Requested Findings of Fact and Conclusions of Law on April 20,
1984, and a Memorandum of Law on April 23, 1984. COrievant filed a

Reply Memorandum on April 25, 1984. The State filed no rveoply briet.

FINDINGS OF FACT
1. Griewvant is a Vermont State Police Officer. At all times
relevant herein, he held the rank of Senior Trooper, Pay Scale 13, and
his work station was the Béthel station, lecated in Bethel, Vermont. At
all times relevant, Crievant was a member of the State Police bargaining
unit and was covered bv the Agreement.

2. The Agreement provides, in pertinent part, as follows:
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ARTICLE 8
REGULAR HOURS AND QVERTIME

k. The regular work shifrs shall be as follows:

a. A day shift commencing between 6 a.m. and
8 a.m. on a staggered or non-staggered basis as the
Department may determine;

b. An evening shift commencing between 4 p.m.
and 6 p.m. on a staggered or non-staggered basis as
the Department may determine;

c. A night shift as may be established by the
Department, commencing between 10 p.m. and midnight
on a staggered or non-staggered basis as the Department
may determine.

4. Overcime

k. Delayed Reporting Time: An employee who is ordered
to report for a full tour of duty later than his regular
shift starting time and who works a full tour of duty
(9.5 hours) or part thereof which terminates later thanm
his normal shift quitting time shall be paid an extra half-
time premium for such time worked outside his regularly
scheduled workday. Work in excess of 9.5 hours on such
day shall be considered as overtime under the provisions
vf this Article and shall be compensated according to
Section 4.a. or 4.b., above, and other provisions of this
Article.

(Grievant's Exhibit 2)

3. From June L1982 to May 1983, Sergeant James Patten was assiygned
to the Bethel station as Station Commander. During that period, the
ctiiin vi command, beginning with the Commissioner of the Depargment down
to the the most junjor [Irooper, was as follows: Commissioner Paul
Phiilbrook, Major Jawes Ryan, Captain John Heffierman (Commander, Field

Forces), Licutenant Mouney (Troop Gommander), Sergeant Patten (Station

Gommander ), Patrol Commanders (who all held the rank of Corporal), and
Liotpers,  Phat same chain of command exists at every State Police
barracks throaglhiout the state.
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4. Work schedules at the Bethel station are regularly pronsged
each month, and cover a month's time. The procedure for the preparition
of manthly work schedules is as follows: 1) the Patrol Command.va
prepare a rough draft of a monthly work schedule; 23 the Station fommander
approves the draft; 3) the approved draft is tvped; and i) che tvped
{and approved) monthly schedule 1is posted on a bulletin board, and is
distributed to ali station personnel a few davs prior to the heoinning
of the month it covers.

5. For some years, stations physically located near Intarstatq
highways have established midnight shifts starting at some time bhotween
10:00 p.m. and 12:00 midnight, in addition to the normal dav and nicir
shiftrs, during the winter months.

6. Prior to November 25, 1982, Sergeant Patten decided that the
midnight shift for the upcoming winter months would, for Bethel personnel,
be two-man patrols each night. He did not seek approval from hipher
authority to establish two-man patrols.

7. By memorandum dated November 25, 1982, Corparal .John Palner,
Patrol Commander, announced to all Bethel personnel rhat the midnight
shift would begin on December 10, 1982 and would end on approximately
March 10, 1983. The starting time for the shift was set as 10:00 p.om,
(Grievant's Exhibit 5).

8. The midnight shift for the month of December 1982 was staflfed
by two officers each night,

9. Qfficers at the Bethel station are assigned to wark the folluwing
"weeklv" schedules in rotation: thev each work a “6-2" schedule for

four consecutive weeks; that is six davs on duty followed by two davs
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off duty. In Week 5, they are on duty for seven days, followed by

being off duty for thiree days. In Week 6, they work five days, followed
by three off days. Then, the rotatiun sturts over again and the officers
go back to the "6-2" schedule for four consecutive weeks. An officer

is assigned to only one regular shift per consecutive days worked; that
is either the day shift, the night shift, or the evening shift. The
officer is not assigned to work more than one regular shift per weekly
period.

10. The schedule for the month of January 1983 was prepared by
Corpural Palmer, Patrol Commander, and approved by Sergeanc Patten.
Duariug the last week of December 1982, the January 1983 schedule was
posted in three locations at the station and was distributed to all
persoanel. Two officers were assigned to the midnight shifc during the
entire month of January. Grievant was scheduled to work the midnight
shifr as follows:

Friday, January 28, 1983 (beginning at 10:00 p.m. on
Thursday, January 27, 1983;;

Saturday, Januwary 29, 1983 (begioning at 10:00 p.m. on
Friday, January 28, 1983);

supday, Juanuwary 30, 1983 (beginning at 10:00 p.m. on
saturday, January 29, 1983);

Monday, January 31, 1983 (beginning at 10:00 p.m. on

Sunday, Januwary 30, 1983).

(Crievant's Exhibit &)

11. v owr before January 5, 1983, Caprain Hefrfernan ordered Lieutenant
HMooney Lo eliminate the two-man midnight shitc at the Bethel scacion.
tleutenant Mooney ordered Serpgeant Patten to eliminate the two-man
widnight shife, and scrgeant Patten direceed corporal Palmer to do so.

Avvonlingly, Corporval Palmer chanpged the already-posted January work
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schedule so as to remove cne officer from each midnight shilt. He
posted the changed January scheduie on either Tanuarv 5 ar Tamaare
1983 (Grievant's FExhibit 7).

12. It 1s unclear precisely when Crievant saw the chaoeed Tapnar-
schedule. However, he worked the evening shift (commencing at 3:00
p.m.) on January 6, 7, 8 and 9, 1983. He knew he had the responsibility
to know what the work schedule was, and we conclude he knew or shouold
have known of the changed work schedule at some point between JTanuare b,
1983 and January 9, 1983.

13. By virtue of the changes to the Januarv 19873 schedule, friceant’s
schedule was modified as follows:

Friday, January 28, 1983

Grievant was scheduled for the day shift, with a
reporting time of 8:00 a.m. on January 28,
1983, rather than 10:00 p.m. on Thursday,
January 27, L1983,

Saturday, January 29, 1983

Grievant was scheduled for the day shift, with a
reporting time of 8:00 a.m. on January 29,

1983, rather than at 10:00 p.m. on Fridayv,
January 28, 1983.

Sunday, January 30, 1983

Grievant was scheduled far the day =shift, with a
reporting time of 8:00 a.m. on .January 30,

1983, rather than at 10:00 p,m. Saturdav,
January 29, 1983.

Monday, January 31, 1983

Grievant was scheduled for the dav shift, with a
reporting time of 8:00 a.m. on .January 31, 193}%,
rather than at 10:00 p.m, on Sundav, January 30,
1983.

(Crievant's TFxhibit 7)
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14. Grievant, in accordance with the changed January 1983 schedule,
worked the day shift (with a beginning time of 8:00 a.m.) on January 28,
29, 30 and 31, 1983,

15. Un his time sheet covering the period January 16, 1983 through
January 29, 1983, Crievant claimed delayed reporcing time premium pay
for January 28 and 29. Corporal LeClair, Grievant's Patrol Commander
(and immnediate supervisor) approved that time sheet, but it was disapproved
at higher levels, and Grievant was not paid delayed reporting time premium
pay for those dates (Grievant's Exhibit 8).

1h. Un his time sheet covering the period January 30, 1983 through
February 12, 1983, Grievant claimed delayed reporting time premium
pay Yor January 30 and 31. Thac time sheet was not approved by Grievant's
immediate supervisor, not approved at higher-ievels, and Grievant was
not paid delayed reporting time premium pay for those dates either
(Grievant's Exlitbic 9).

17. urievant timely filed a grievance from the denial of his claim
tor delaved reporting time premium pay. Sergeant Patten denied the
srievance at Step L and Commissioner Philbrock denied the grievance at Step
[l (Grievant’s kxhibits 10 through 13).

Ies. Comnissioner Philbrook interprets the delayed reporting time
provision of the Agreement to provide that a change to a posted monthly
work schedule does not, withour looking at the tacts of the particular
case, in and ol itselr make one eligible rfor delayed reporcing time
proeadun pay.  Cennissiocoer Philbrook interprets that provision to provide
that o atticer is enrirled to delayved reporting time pay if the

Gltiver', posted schedule is changed so that s/he is scheduled to work

I
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a delaved shift for one day or more of a week, but less than o il

week, but is not entitled to such pay If his/her schedule ia chaneed

so that s/he 1s schedunled to work the delaved shitt the cntire woel .
QP INTON
At issue is whether the Department violatod Article B, Secrion 4e1)

of the Agreement by failure to pay Grievant delaved repurting time
premium pay for the last four days of January, 1983.

Grievant contends he is entitled to delayed reporting time prominm
pay by virtue of his work schedule having been changed for the fast fonur
days of January, 1983, which change resulted in latér shift srartine and
quitting times than his previous schedule. Grievant's work schedule was
posted for the month of January, 1983, in late December, 1982, and he
was scheduled to work the midnight shift the last four davs of the
month. That schedule was changed with respect to the last frur (davs of
January on January 5 or 6, 1983; with Grievant being required to repory
later than the midnight shift for those davs, namely the dav shift.
Grievant contends the originally-posted schedule contained, for rach dav
of the month, "his regular shift starting time", "his normal shift
quitting time" and "his regularly-scheduled workday" as those terms are
used in Article B, Section 4(k), of rhe Apreement, and thus it follows
that any involuntary change to that schedule, being a change to his
regular shift, brings into play the delaved reporting tiﬁo provision of
the Agreement. It is Grievant's position that "his repular shift(s)"
for the month of Januarv became fixed once the achedule fot that manth

was posted,
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The State contends that the Board's decision in Grievance of
Schilling, 5 VLRB 74 (1982), stands for the proposition that the
Department must pay delayed reporting time premium if it interrupts the
uniformicy of a workweek by requiring employees to work more than one
shift during the week. Therefore, the State maintains, so long as a
Trooper works the same shift for his entire workweek, Schilling would
suggust a delayed reporting time premium is not contractually required.
Since UGrievant, under the changed schedule;, worked a full week on the
same shift, it is the State's position that Schilling does not entitle
him to teceive delayed reporting time premium pay for that work.

The task before us is one of contract interpretation. A contract
will bu interpreted by the common meaning of its words where the language
is clear. In re Stacey, 138 Ve, 68, 71 (1980). We will not read terms
into & contract unless they arise by necessary implication. Id,
at 71. In construing a contract, the contract provisions must be viewed
in their entirety and read together. Id, at 72. It is our duty to
iuterprer the provisions of a disputed contract, not remake it, or

fgnore it., In re Grievance of VSEA on Behalf of Certain Phase-Down

tuployees, 139 Ve, 63, 65 (1980).
We are required to determine what "regular shift' means as used
in Arcicle 8, Section 4(k). We note that the terms "regular shift",

"normal shife" and

'regularly-scheduled workday' contained in that
seetion are used interchangeably, and thus i1t {s evident those terms are
SYINGIIOLLES

fittle evidence was introduced on the meaning of "rvegular shire",

but we thiok it meuns at least what it did in Urievance of Schilling, supra.
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In interpreting virtually identical pertinent contract lanpoge.

1
in Schilling,” we determined that the evident purpose of the cont .o
language on regular shifts, taken together with the Ielaved roporsaee
time premium provision, is to stabilize the working conditions of Ty ypers

by making thelr daily work schedule uniform for a weekly peorind. 1
that uniformity is disturbed, the Trooéer is entitled to roceive ritra
compensation. Thus, under Schilling, "regular shift" means the
consecutive days during a weekly period one is assigned to either the
day shift, the night shift or the evening shift.

Here, the change in Grievant's work schedule did not disrupr 1 he
uniformity of his work schedule for the last week in Januarv, tor o h
day during the week he claims premium pay, he worked the same shitt,
which shift falls within the contractual definition of a "resular work
shift" as a "day shift".- That distinguishes this case from Schilling,
supra, where we found the employee was entitled to delayed reporting
time premiym pay because he was required to work a shift on one dav
which started and ended four hours later than other shifts he werked
that week and that shift did not fall within the contractual definition
of a "regular work shift".

By asking us to rule that "his repular shift" for the lastc four
days of January became fixed within the meaning of Article 8, Section

4(k), once the schedule for that month was posted, Crievant requests

1Schilling was decided under the 1981-82 Agreement, the contriact preceding
the pertinent Agreement here. The dJdelaved reporting time provision in
both agreements are idenmtical. Article 8, Section 1, of the Agreement

in effect here differs from the similar provisian in the 198]-82
Agreement in that it adds a night shift as a regular work shift and
condenses the time pericd during which the dav shift and evening shift
mav commence.




that we "read terms into the (Agreement)" which do not "arise by

necessary implication” and

'remake" the Agreement. We decline to
accept the notion that a monthly schedule is frozen once posted.

The Agreement does not ;ay how much in advance the Department is
required to post schedules or schedule changes. While there is no
evidence on the pouint, the term "regular shift' may mean there is a
customary notice period for shift changes; that there may be situations
where changing an employee from one regular shift to another regular
shift may pose inadequate notice problems, thus bringing into play
the delayed reporting time premium pay provisions. However, we need
nol reach chat issue here. There is no inadequate notice problem
present in this case. Grievant was notified of the schedule change
approximately three weeks before the change was effective. Certainly,

any disruption of orderly private pursuits the language of the Agreement

appears designed to prevent, Schilling, supra, at 81, could have been

dvoided by Grievant with the advance notice he received here. Thus, we
conulude the Department did not violate Article 8, Section 4{k) of the
Aprecwent.,

Grievant contends that even if the Board determines his interpretation
ol the Agreement is incorrect, the application of the Board's ruling in

Grievance ol Gruy, & VLRB 370, 309 (1983), to the facts of this vase

results in his entitlement to delayed reporting time premium pay. Grievant
madlatdins that the DupurLﬁunt's disapproval of Scrygeant Patten's having
tonlaned Lwo men, rather than one, to the midonight patrol, like the
Department 's disapproval of the action of the employee's supervisor in

ey, has resulted in trivvant being "peuwalized because he relied on his
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supervisor's action”. Gray, supra, at 412, Likewise, Cricvant areoes,
disapproval of firievant’'s Patrol Commander's authorization of iel v
reporting time pay for January 28 and 29 compounded the penalte imp oo
on Grievant. We do not believe our ruling o Gray entitles Grievant o
his requested relief, Gray rests on principles of estoppel and

reliance, factors not present here,

ORDER
Now, therefore, based on the foregoing findings of fact and far the
foregoing reasons, it is hereby ORDERED:
The Grievance of David Wilson is DISMISSED.

Dated thisdSth day of May, 1984, at Montpelier, Vermont.
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