VERMONT 1ABCR RELATIONS BOARD

CHITTENDEN SOUTH SUPERVISORY
TEACHERS' ASSOCTATION

v. DOCKET NO. 82-16

CHITTENDEN SOUTH SUPERVISCRY
SCHOCL DISTRICT BOARD OF
SCHOOL DIRECTCRS

e et et S Y e e Nt

FINDINGS QOF FACT, OPINION AND ORDER

Statement of Case

On March 4, 1982, the Chittenden South Supervisory District
Teachers' Assoclation ("Assoclation"), an affiliate of the Vermont
Educatlon Assoclation ("VEA"), filed an unfalr labor practice charge
wlth the Vermont Labor Relations Board, charging that the Chitterden
South Supervisory School District Board of School Directors ("School
Board") in violation of 21 VSA §1726(a)(1){2) and (5), refused to
bargain collectively 1n good falth with the Assoclation, attempted to
urdermine the credibllity of the Assoclatlon and 1ts representative,
and substantially reduced the number of work days and salary of the
Assoclation president. On March 15, 1982, the School Board filed a
response to the charge. The Board, taking the verified allegations
contained in the charge as true, 1ssued an unfalr labor practice
canplaint on March 19, 1582,

A hearing was held before Board Members Kimberly B. Cheney,
Chalrman, and William G. Kemsley, Sr., on June 10, 1982. Mewber James

S. Gilson was absent. The Association was represented by VEA Unlserv
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Director Norman Bartlett. Attorney Gary Barnes represented the
School Board. At the hearing, the Board amerded its camplaint pursuant
to 21 VSA §1727(a) to withdraw those portions of the complalint relating
to the undermining of the credibility of the Asscciation and its
representative ard the reductlon in workdays and salary of the Assocciation
president.

Requested Findings of Fact and Memoranda were filed by the

Association and School Board on June 25 ard 28, 1982, respectively.

FINDINGS OF FACT

1. Beglnning in late August of 1981, teachers employed by the
Chitterden South Supervisory School District ("School District")
started to organize the Association.

2. The School District is a supervisory union school district as
authorized in 16 VSA, Chapter 7, $261-325. The Scheol District provides
administrative ard other school-related services to the towns of
Charlotte, Hinesburg, St. George, Shelburne, Willlston, and Champlain
Valley Union High School. All the school districts served are located
in Chittemden County, Vermont.

3.  On October 19, 1981, Mrs. Ruth Stokes, Chairperson of the
School Board, received a letter from the Asscclation indicating that
eleven School District employees were in the process of forming a
collective bargaining unit. This letter stated that a petition for
recognition of the Association would be delivered by November 1, 1981

{School Board Exhibit B).
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4, A petition was received by Stokes by October 30, 1981,
requesting recognition of a unit of certified special services teachers
employed by the School District (School Board Exhibit C). The petition
was signed by 11 of the School District's 14 special services teachers,
and irdicated the Associatlon would be affillated wlth the Champlain
Valley Union High School Teachers' Assoclation. A covering letter was
attached to the petition, and it was signed by Joseph P. Blanchette.
Blanchette, a teacher at Champlain Valley Union Hlgh School, was acting
as a representative of the Assoclation.

5. On November 5, 1981, at a hearing on another matter, Blanchette
asked James Rlce, Director of Personnel for the School District, what
action the thool Board was golng to take regarding the Association's
petition, Rice Informed Blanchette the School Board was golng to reguest
a referendun.

6. On MNovember 9, 1981, Rice, acting for the Bwployer, formally
notified Blanchette by a letter that the Schcol Board had rejected the
Asscclation's petition for voluntary recognition,and waes requesting a
secret ballot referendum pursuant to 16 VSA §1992. In the letter, Rice
questioned the Assoclation's affiliation with the Champlain Valley Union
High School Teachers' Assoclatlon; and he enclosed a list of 14 employees
the School Board believed were eligible for incluslon in the bargalning
unit (School Board Exhibit G).

7. On November 10, 1981, Rice contacted the Champlain Valley
Unicn High School Teachers' Association, and learmed that group had
sanctioned the affiliation of the Association with it (School Board

Exhibits H, I).
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8. On or about November 13, 1981, Blanchette and Rice had a phone
conversation during which agreement was reached that 14 employees
properly belonged in the bargaining unit, as mailntained by Rice in
his November 9, 1981, letter. Also, there was discussion regarding a
date for the referendum. Blanchette requested the referendum be held on
December 4, 1981. Rice rejected December 4, 1981, because, with
Thanksgiving vacation coming up in a few weeks, he belleved 1t did not glve
him sufficient opportunity to meet with the eligible members of the
bargaining unit and attempt to dissuade them from voting to have the
Assoclation represent them. Instead, Rice proposed elther December 11,
1982, or December 18, 1981. Blanchette did not express opposition to
Rice meeting with the employees, but felt the referendum dates proposed
by Rice were too late. No agreement was reached on the referendum date
during that conversation.

9. Blanchette spoke with Recllle Hamrell, Assoclation president,
on November 16 or 17, 1981, about the scheduling problem, and asked
her to speak with Rice.

10. Hamrell spoke with Rice on November 20 concerning the
scheduling of the election. They discussed and were not able to come to
agreement on the date and location of the referendum and provision for
referendum cbservers. In the course of that telephene conversation,
Harrell asked Rice about certailn procedures under the Teachers' Labor
Relations Act for organizing collective bargaining representatives.

Rice offered to provide a copy of the Teachers' Labor Relations Act to
Hamrell. Hamrell obtained a copy of the Act from Rice on or about

November 23, 1981.
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1l. On November 20, 1981, Rice, in a letter to Blanchette, proposed
only December 11, 1961, as the date for the referendum, noting
that he "would like a reasonable time to prepare for the election.m
(School Board Exhibit J).

1l2.  On November 21, 1981, Hasmrell told Blanchette she had spoken
with Rlce the day before and had been unable to come to agreement on
the conducting of the referendum.

13. On November 23, 1981, Blanchette spoke with Norman Bartlett,
VEA Uniserv Director. Bartlett advised Blanchette to get a date for
the referendun as soon as possible.

i4. That same day, after talking to Bartlett, Blanchette called
Rice and thex agreed to the locatlon of the referendum, the form of the
ballot to be used, ard the observers to be present at the voting. After
same dlsagreement as to the date of the electlon, they also agreed the
referendum would be held on December 11, 1981.

15. -On November 24, 1981, Rice mailed a letter to all affected
teachers notifying them of a meeting on December 2, 1981, to discuss the
ramifications of the referendum vote. The letter also contailned several
questions and answers made up by Rlce, designed to Influence the
anployee's vote in the referendum (School Board Exhibit L). Rice also
invited Blanchette to atterd the meeting.

16. The meeting was held on December 2, 1981, with Blanchette
in atterdarnce., The meeting lasted approximately cne-half hour.

17. At the request of the Assoclatlon, the December 11, 1981, date

for the referendum was changed to December 14, 1981, and a notice of
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the election was sent by Rice to each teacher on December 9, 1981 (School
Poard Exhibit K). Twelve teachers ecast ballots in the election, ard all
ballots cast were in favor of the Association as the collective bargaining
representative,

18. Within a week after the electlon, Rice wmet with bargaining
unit member Trish McHarg and discussed the collective bargaining process
with her. During the conversation, Rice mentioned the followlng provision
of the Teachers' labor Relatlons Act, 16 VSA §2003:

The teacher or administrator organizations
holding exclusive negotiating rights shall make a
request for comencement of negotiations no
later than one hurndred and twenty days prior to the
school district's annual meeting.

Rice told McHarg the Assoclation had not complied with this provision
of the Act. This was the first time Rice mentioned to anyone in the
Assoclation this provision of the Act although he was aware of 1t prior
to the corducting of the referendum.

19. The School District's anmual meeting was scheduled for April
7, 1982, December 7, 1981, was the last day prior to the period which
constituted the 120 day period.

20. On January 3, 1982, Hamrell requested a date in February to
negotiate a master contract for the 1982-83 school year (School Board
Exhibit M). Hamrell did not send the letter requesting negotiations
Inmediately after the December 14 election due to her own negligence.

21. On January 8, 1982, Joseph Loretan, School District Superin-
tendent, notified Hamrell:

The Board authorized 1its representives to arrange

with you mutually agreeable dates to commence negotlations
for the 1983-84 school year, To nepotiate for 1982-83,
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as you requested, would be in direct violation
with T. 16, Ch. 57, Sectlon 2003."
(School Board Exhibit 0)

22, Prior to the December 14, 1981 referendum, no representative
of the Assoclation mentioned the need to hold an election by December 7,
1981 vecause of the requirements of 16 VSA §2003.

23. Blanchette was familiar with the provisions of 16 VsSA §2003
when acting as an Association reprccentative but belleved it was not
applicable to this case because: 1) he did not think it applied to a
first-year bargaining situation, and 2} he did not lmww of any way to
force a quicker referendum. Hamrell was not famillar with the provisions
of 16 VSA §2003.

24, 16 v3a §1992{4) provides, in pertinent pavt:

Failing agreement among all interested
parties on the conduct of the referendum, any of
the petitioning parties or the school board may
request that the referendum be conducted with
the ald and assistance of the American Arbitration
Assoclation or 1lts deslpnee. The American Arbitra-
tion Assoclatlon or 1ts designee shall have the
responsibllity for making decislons on any and all
matters In dispute regarding the mechanlcs of the
referendum, ellgibility and other necessary deci-
stons relating to the corduct of the refererdum.
Neither Blanchette nor Hamrell were aware of this provislon, and did not
have knowledge of the Amerlcan Arbitration Asscciation being avallable
to resolve disputes.
25. 'The budget process for the 1982-83 school year began in
early July, 1981. A proposed budget was sent to members of the School
Board by early November, 1981. The proposed budget was, thus, essentlally

camplete 150 days pricr to the Schoel Pistrict's annual meeting.
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26, The School Board meets monthly. Its December, 1981 meeting
was held December 2. Its January, 1982 meeting was held January 6,
1982. The Assocciation's request to negotlate was received by the School
Board prior to its January 6 meeting. If the request had been filed
vetween December 3 and December 7, 1981, it would have met the 120 day
requirement of 16 VSA §2003, but could not have been considered by the
School Board earlier than the request in this case, since the Board
would already have held its December, 1981 meeting. Thus, the late

request by the Assoclation had no substantive effect on delaying negotiation

OPINION
Motion teo Reopen
The first issue before us is te rule on the School Board's motion
to reopen the evidence, submitted subsequent to the hearing on this
matter, to permit the Introduction of the affidavits of School
District Superintendent Joseph Loretan, School Board C'hair"per'son Ruth
Stokes, and School District Personnel Director James Rice. Pursuant

to Section 11.20 of the Board's Rules of Practice, we deny the motion

to reopen since loretan, Stokes, and Rice were available to offer any
relevant testimony at the hearing.
Merits

At issue is whether the Schocl Board has committed an unfair labor
practice in violation of 21 VSA §1726(a)(1) and/or (5) by refusing to
bargain for the 1982-83 school year. The School Board bases lts refusal

to bargain on 16 VSA §2003, which provides:
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The teacher or administrator organizations holding
excluslve negotiating rights shall make a request

for commencement of negotiaticns no later than one
hurdred and twenty days prior to the schocl district's
annual meeting.

The School Board naintains the Assoclation did not camply with this
provision since it did not request negotiations until January 3, 1982,

93 days prior to the school district's annual meeting scheduled for
March %, 1982.

The Assoclation believes the School Board should be required to
bargain for the 1982-83 school year because the reguest to negotiate did
not meet the statutory time frame due to the School Board's own actions,
The Associatlon argues that the request was late because the referendum
by which the Associatlon became exclusive bargaining representative was
conducted later than 120 days prior to the annual meetlng at the request
of the School Board and the School Board was in complete charge of the
timing of the referendum. The Asscciation mailntalns the School Beard
has gained an unfalr advantage over the Associatlon, and the way to avold
such an obvious inequity iIs to accept the Assoclation's petition for
recognition, filed well before the 120 day limit, as a request to negotiate.

At the ocutset, we reject the Associatlon's position that we accept
their recogrition petition to the School Board as a request to negotiate.
The Association's request lgnores the express provisions of 16 VSA §2003
that a request f{or commencement of negotiations shall be made by a
veacher organization "holding exclusive negotiating rights". At the

time the Association [iled the petition they did not hold exclusive

bargaining rights, but were requestling such rights.
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The Association, in support of 1ts position that the School Board
should be required to bargain for the 1982-83 school year, maintains
the School Board used the referendum to gain time and aveld collective
bargaining for the current year; that there was never any real question
of majority status or appropriateness.

We do not feel the School Board's decisicn to request a referendum
improper. 'They are given complete discretion by statute to either
require or walve a referendum by 16 VSA §1992(a), which provides:

An organization purporting to represent a
majority of all of the teachers or administrators
employed by the school board may be recognized by the
schocl board without the necessity of a referendum
upon the submission of a petition bearing the valid
slgnatures of a mjority of the teachers or administra-
tors employed by that school board. Within [ifteen
days after recelving the petition the school board

shall notify the teachers or administrators of the
schocl district in writing of its intentlon to elther

require or waive a secret ballot referendum.
{emphasis added)

Nor do we find that their further actions between‘the filing of the
election petition and the referendum rise to the level of an unfair
labor practice. The request by Personnel Director Rice to meet with
the teachers and attempt to dissuade them from voting for the Assoclation

was in accord with free speech rights granted employers in election

campaigns generally accepted in labor law, NLRB v. Gissel Packing Co.,

395 US 575 (1969), 1.U.0.E. and Town of Springfield, 3 VLRB 221 (1980],

ard specifically provided for regarding labor relatlons for teachers

by our Legislature through enactment of 21 VSA §1728, which provides:

The expression of any views, argument or opinion,
or the disseminlation thereof, whether in written,
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printed, graphic, oral or visuai form, shall not con~
stitute or be evidence of an unfair labor practice under
this chapter, if such expression contains no threat of
reprisal or promise of benefit.

The request by the Schiool Board to hold the election on
Decemper 11, 1981, 1s not an unfair labor practice even though School
Board apent Rice was well aware this would make any subsequent request
of the Asscvelation to negotiate untimely pursuant to 16 VSA §2003.
Contrary to the Assocliation's contentlon, the School Board was not in
camplete charge of the timing of the referendum. The Teachers' Labor
Relations Act, 16 VSA §31992(d), expressly provides a procedure for
resolving disputes aver the timing of referendums:

Tn the interest of expediting the referendum and
minimizing the cost thereof’, the petitioning party or
parties and the school board may agree together to
cornduct cooperatively the referendum themselves.
Alternatively, the parties may select an impartial
person or agency to conduct or aid In the conducting
of the referendum. Failling agreement among all
interested partles on the conduct of the referendum,
any of the petitioning parties or the school board
nay request that the refererdum be conducted with the
ald and assistance of the Amerilcan Arbitration Assocla-
tion or its designee. The American Arbitration Assocla-
tion or its designee shall have the responsibility for
making decisions on any and all matters in dispute
regarding the mechanics of the referendum, eligibllity
and other necessary decisions relating to the conduct
of the referendum.

This provision provides an avenue for the parties to seek third
party assistance to resolve any disputes regarding a referendum.
Through invoking thls provision, the Association could have had their
concernis about the timing of the referendum addressed. However, they
41d not invoke this provision arnd, In fact, agreed to holding the

refererdum within the 120 day period prior to the annual meeting.
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By not objecting to the timing of the refererdum until after it
was held, and this not being a case where the parties reached a quid
pro quo agreement that the referendum would be conducted one week after
the start of the 120 day period but the parties would still negotiate,
the Association walved the issue of timeliness of the referendum. In

Bean Construction Co. v. Middlebury Associates, 139 Vt. 200 (1981), our

Supreme Court decided that where an arbitration award was rendered in
an untimely manner, an objection based on tardiness in rendering the
award was walved when 1t was not asserted before rendition of the award.
Similarly here, the Assoclation waived its objection to the timeliness
of the referendum by not ralsing the timeliness issue prior to the
conducting of the referendum.

This is essentlally a case where the Association did not actively
attempt to ensure the referendum was held prior to the commencement of
the 120 day perlod because they neglected or were ignorant of the
provisions of the Teachers' Labor Relations Act. Although the School
Board's actions of knowingly witholding the contents of 16 VSA §2003
from the Assoclaticn prior to the referendum and then holding it agalnst
them after the referendum do not bode well for future labor relations
between the partles, they carnot be held accountable for the failure
of the Association to preserve their statutory rights. This is
particularly so when the Association 1s affiliated with the VEA, the
largest public sector union in the State and we presume, knowledgeable

of the provisions of the Teachers' labor Relations Act.
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16 vSa §2003 provides teachers organizations shall vequest
cormencement of negotiations no later than 120 days prior to the school
district's annual meeting. This wording nakes the 120 day time frame

mardatory, Town of Tiverton v. Fraternal Order of Police, 372 A2d 1273

(1977), and since the actions of the School Board did not prevent the
Association [rom complying with this provision, we do not find the
School Board commltted an unfair labor practice by refusing to bargain
for the 1982-83 school year.
ORDER

Now therefore, based on the foregolng rindings of facts, and for
the foregoling reasons, we find the Chittenden South Supervisory School
District Hcard of School Directors did not viclate 21 VSA §1726(a)(1)
and (5}, and accordingly, the unfair labor practice complaint Issued
in thils matter is ordered DISMISSED and is DISMISSED.

Dated this ?V{ day of September, 1982,

NT LABOR RELATIONS BOARD

/\/14,1.,&/(‘:-(,)‘?, F C{LLLQN
/ Kimberly B./ ?heney, Chair7xa.n
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