VERMONT TABOR RELATIONS BOARD

DEPARTMENT OF PUBLIC SAFETY ) DOCKET NO. 81-22
PERSOMNEL DESIGNATION DISPUTES ) DOCKET NO. 81-68

FINDINGS OF FACT, OPINION, AND ORDER

Statement of Case

On April 21, 1981, the Vermont State Employees' Assoclation ("WSEAM)
filed a petition with the Vermont Labor Relations Board, disputing the
designation by the Commissioner of Persormnel of State Police Lleutenants
of the Department of Public Safety as managerlal employees. On September
24, 1981, Felix Sawlcky, Public Safety Registration Unit Supervisor,
riled a notice of dispute, contending the designation of his position as
Non-Manayement should be changed to Supervisory. On October 9, 1981,
VSEA disputed the designation of State Police Sergeants' positions in
the Department of Public Safety as supervisory, contendling they should
be designated as State Police Unit positions.

These disputes were docketed under two separate case nurbers and
were consolidated for hearing.

Hearings were held February 25, 1982, and March 11, 1982, before
the full Board al the Board hearing room in Montpelier. Michael R.
Zimmerman, Staff Attorney, represented VSEA. Fellx Sawicky appeared
pro se. The State was represented by Scott Cameron, Assistant Attorney
General, At the first hearing, VSEA amended its dispute relating to
Lieutenants to indicate one of the Lieutenants was desipgnated confldential
and they dispuled that deslgnation. Also, on the first hearing day,

VSEA made un oral motion to dismiss the proceedings on the grounds
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the Board lacked jurisdiction to determine the disputed personnel desigpations.
VSEA filed a memorandum in support of the motion March 10, 1982,
Requested findings of fact and memoranda were filted by the VSEA and the
State on April 1, 1982, and April 2, 1982, respectively.
FINDINGS OF FACT

1. The Commissioner of Persormel designated all but one State
Police Iieutenant positions as managerial. The Internal Affairs Unit
camander posltion was designated confidential.

2, The Commisslioner of Personnel designated all State Police
Sergeant positions as supervisory.

3. 'The Department of Public Safety (“Department") 4is headed by a
commissioner.

4, Ehpldyees of the Department fall into two categories: 1)
those who perform law enforcement duties - members of the Vermont State
Police; and 2) civilian employees who do not perform law enforcement
duties.

5. Only the Commlssioner has the power to appoint, promote,
transfer, discipline and discharge members of the State Police.

6. The hiring practice of the State Police is as follows: An
applicant must first successfully complete a written examinatlon, a
physical agility test, a polygraph examination, and a psychological
profile. Thereafter, the applicant appears before an oral board (generally
consisting of Sergeants and Lieutenants), the members of which assign
points to the recruit, and make comments about the applicant. Finally,
the applicants' cumulative sceres are sent to the Commissioner for his

declsjon on which applicants will be hired.
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7. Promotions to posltlons within the State Police are all from
within the ranks of members. This differs from promotions in other
departments of State goverrment where promotions can be made from outside
the promoting departiment.

8. The promotion policy of the Vermont State Police 1s as follows:
Testing 1s divided into two parts - a written examlnation, and an oral
bozrd. On the written examination, each candidate is glven a score, and
then all candidates are assligned a "pecking order". Tne oral board
scores the candidates on certaln criteria. FPach candidate is then given
a total score, 60 percent based on the written exam, and 40 percent
based on the oral board., The decislon of which candidates should be
promoted is the Commlssioner's alone, and he need not, although he
generally does, follow the "pecking order" establlished by the candldates’
scores.

9. The Department of Public Safety is a quasi-military organization
within which chain—of'-conmand assumes great 1mportance. The chaln-of-
command in the State Pollce runs from Trooper 2nd Class {at one end),
through Trooper lst Class, Senlor Trooper, Corporal, Sergeant 2nd Class,
Sergeant 1st Class, Lleutenant, Captailn, and Major, to the Comissioner.
Officers cannot set policy wlithout clearing 1t through the chain-of-
command, and written policy is made at the top of the chaln, and promulgated
dowrward through the chain. The chain-of-command system 1s a management
device, resting on the principle of reserving effectlive decision~-making
authority at the level of Captain and above, rather than delegating
authority down through the ranks. The unlqueness of this organizational
structure when compared with other departments in State goverrment is a

key factor in labor-management relatlons.
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10. One of the key management organizing principles of the State
Police is that all members of the same rank are of equal authority,
and each individual 15 expected to be able to perform the jobs of all
individuals of that rank. Throughout a career in the Department,
individuals are rotated from position to position within the same rank.
From a management point of view, the rank of an individual, not position
duties, are the main determining factor in placement of individuals in
positions. The factor distingulshes the Department from any other
department in State government. Under this structure, individuals
within certain ranks have a communlty of interest and sense of identity
glven them by rank, rather than posltion.

il. The Department of Public Safety is organlzed into three divisions,
each division headed by a Captain. The three Captains report to the
Director of State Police (whose rank 1s Major). The MaJor reports
directly to the Commlssloner. The three divislons are 1) Fleld Force
Division, 2) Criminal Division, and 3) Support Services Division.
Besides the three divisions, the State Pollice also has an Internal
Affairs Undt.

12. The Major, three Captains and seven Lleutepants are assigned
to State Police Headquarters to be on the Headguarters Duty Roster.

On weekends or holidays, the assigned Duty Officer assumes, in a limited
way, the dutles normally performed by one of the three Captains. If

a serious crime occurs anywhere in the State, the assigned Duty Officer
1s contacted by telephone. If the assigned Duty Officer happens to be a
Lieutenant, he telephones the appropriate Captain to apprise him of the

situation, but does not exercise the authority of the Captaln.
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FIELD FORCE DIVISION

13, The Meld Force Pivislon is headed by a Commander, who 1is a
Captain.

14.  The Assistant Fleld Commander, a Lieutenant, reports to the
Fleld Murce Commander. The position involves performing research on
equipment needs for the Field Force and supervising the Fnforcement
Coordinator, the Traffic Coordinator, and the Special Services Coordinator.
Also, the incumbent supervises and trains the Department's l6-member
Search and Rescue Team, a team trained In technical rescue and evacuation
technigue (Exhiblt 17).

15. The Speclal Services Coordinator, a Sergeant, is responsible
forr the purchase, maintenance and avallabillty of the Vehicle Fleet of
the Departmenit. He supervises one State Police Corporal and three
civilian employees (one Motor Mechanic Supervisor and two mechanics)
{(Extibit 23).

16.  The Law Enforcement Coordinator, a Sergeant, is the direct
supervisor of the Department's single dog trainer/handler. The position
@ls50 involves supervising or selectling the supervisor for the weekend
CRASH patrols consisting of eight to twelve law enforcement persornnel.

The incumbent performs duties of a supervisor if speclal details are
required (Ixhibit 25).

17. The Tratfic Coordinator, a Sergeant, excrcises direct supervision
over 20 Traffic Control Team Officers, nine Tactlcal Support Team Members,
ocecasionally supervises FAST and CRASH programs, and supervises the A-

Troocp as Trocp Commander during weekends and holidays. As adminlstrative
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officer in charge of State Police Auxiliary programs, the coordinator is
respansible for 110-140 auxiliary volunteers involved in the Snowmobile

and Marine Enforcement programs. Responsibilities in this area include

recruitment, training, and direction of auxiliaries, and recommending to
the cormissioner action basea ui complaints made against auxiliaries.

18, Within the Field Force Division, there are 11 stations {(not
including "outposts") located throughout the state. Those stations are
grouped Inte four groups, called "troops", designated as Troop A, B, C,
and D (Exhibit 1, pgs. 6-12).

18. Each troop 1s headed by a Troop Commander, which is a Lieutenant's
position. Each Troop Commander reports directly to the Commander, Field
Foreces Division, bypassing the Assistant Field Force Commander.

20.  Troop Commarders are respensible for all State Police services
within the geographic areas of thelr respective troops. Under his
command are Station Commanders (Sergeants), Patrol Commanders (Corporals),
Troopers, ard clerk-dispatchers.

21. Troop Commanders directly supervise Station Conmanders, counseling
them in the performance of thelr duties and conducting thelr performance
evaluations. ‘

22, The Troop Commarder instructs subordinates in departmental
policy and ensures Department pclicy 1is carrled out, serving as a llason
between Department headgquarters and the station. The Troop Commander
does not have much discretion in policy matters; there are extensive
procedures for nearly all aspects of State Police work.

23. The Troop Commander conducts perlodic informal inspections of
all facilities, equipment, personnel, and administrative procedures

within the Troop.
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2k, The Troop Commander has no control over or involvement in
budgetary matters. A Commander cannot purchase anything without the
approval ot his superiors.

25.  The management principle around which the Fleld Force is
organized is that all service functions - budgetary, field supplies,
equipment. and the like - are not the responsibility of the Troop
Commanders, but are provided by the Support Services Division or are
responsibility of higher-ups. As a consequence of not having
responslbility over service functions, the Troop Commanders' principal
responsibilities involve managing personal relationships among
tasubordinates and supervising scheduling and work assignments. The
Troop Commanders' most difficult preblems are frequently those involving
resoluticon of family and job stresses of subordinates.

26, A Troop Commander is 1n touch with the Field Force Commander
cn a regular basis, The Fleld Force Commander does not keep close tabs
on the dally functions of a troop.

27. Hiring civilian employees is generally a Joint decision of the
Troop Commander and Station Commander.

28.  Each of the 11 State Police stations 1is headed by a Station
Commander, which is a Sergeant's position.

29,  Each Statlon Commander ls responsible for the State Police
activity in the geographic area of his statlon. He is a direct supervisor
of Patrol Commanders (Corporals), civilian employees (clerk-dispatchers),
and employees of outposts in the station's geographlc area.

30. Patrol Commanders are in charge of the shift they're assigned
te and may make up work schedules of Troopers under thelr command.

Alternatively, the Station Commander may asslign specific tasks to Troopers.
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31. Station Commanders prepare performance evaluations on the
Patrol Commanders and clerk-dispatchers. The Patrol Commarnders prepare
performance evaluations on Troopers.

32.  Much of the work performed by a Station Commander's subordinates
i1s self-assigning (e.g. recelving and channeling complaints, investigating
complaints, responding to traffic accidents). Accordingly, much of the
day-to-day control over a station exercised by 1its Commander is routine.

33. Station Commanders exerclse independent Jjudgment in preparing
performance evaluations and respording to problems arising that need
immediate attention.

34. Station Commanders serve as acting Troop Commanders on weekends.

35. When a Station Commander is absent from the station, Patrol
Comanders run thelr own shift, and a day shift Corporal takes care of
the required paperwork. If the Station Commander 1s abgsent for an
extended period, a senior Corporal may be deslgnated acting Station
Commander by the Commlssioner.

36. In disciplinary matters involving civilian employees, Station
Commarders have the authority to lmpose discipline up to the level of a
written reprimand, but, generally, do not do so untll after consulting
with the Troop Commender. If more severe discipline 1s warranted, the
Commissioner would decide the appropriate degr'eé of discipline, and
would himself impose it. In such instances, the Commlssioners may or
may not seek input from Station Commanders.

37. If a Station Commander wishes to commend a civilian employee,
or to recommend that such employee recelve a merit pay award, he would

send such recommendation to the Commissioner through the chain-of-command
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38,  Station Commanders hear Step I grievances of civilian and
uniformed employees of their respectlve statlons. Some grievances are
resolved at this level.

CRIMINAL DIVISION

39, The Crindnal Pivision is the second of the three major parts
of the State Police organizatlon, and is headed by a Captain {Commander,
Criminal Division). The divislion is further divided into three main
parts: Fire Investigation lhit, Criminal Investigation Unit, and Special
Investigation Unit (Exhibit 1, pg. 22),

H0.  The Fire Investigation Unit 1s headed by the Chief Fire Investigator,
a Lieutenant, who reports directly to the Commander, Criminal Division.
The Chief Investigator supervises elght fire investigators, all of them
State Police Corporals. The Chief trailns investigators, maintalns daily
contact wlth them, assures all lnvestigations are followed-up completely
by investigators and reviews investigators' reports to determine if
further leads can be developed. The Chief PFire Investligator also has
frequent contact with fire departments throughout the State, develops
and organizes training sesslons for {fire personnel in arson detection,
prepares an annual report on all fires in the State causing over $200
damage and sends the report to all local fire departments, and 1s involved
with ebtaining granis for the purpose of training and centralized reporting
(Exnibit 1, pg. 22, Exhiblt 12).

41, The Special Investigative Unit (SIU) is divided Into sub-
units: Drug Investigation Unit, Criminal Intelligence Unit, Governor's
Security Detall, and Fraud Investigation Unit (Exhibit 1, pg. 22, Exhlbit

20).
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k2. The entire SIU is headed by the Chief, SIU, who reports directly
to the Commarder, Criminal Division. The SIU chief, a Lieutenant, is
responsible for the effective and efficient operation of the sub-units
and keeps the Commander advised of criminal activity trends throughout
the State. He further assures proper liason with other law enforcement
agencles both within and outside the State. The chief directly supervises
the 3IU superviscr, a Sergeant, and has contact with him on a daily
basis (Exhibits 14, 20).

ER The SIU supervisdr is responsible for cocordinating the work of
all sub-units and is responsible for their performance. He is the
immediate supervisor of flve Corporals and two Troopers. The supervisor
decides the daily placement of subordinates and supervises the investigation
of drug abuse activity and maJor frauds, planning of security for the
governor, and the lmplementation and updating of both present and future
policies regarding the intelligence files (Exhibit 20).

Ly,  The Bureau of Criminal Investlgations (BCI) is comprised of 35
positions — one Lieutenant, six Sergeants (five Detective Sergeants, and
cne Polygraph Superviser), 25 Corporals {22 Detective Corporals, and
three Polygraph Examiners), and one Track Securlty Trooper (Exhibit 1,
pgs. 22-27}.

45,  The BCI is headed by the Chlef, Criminal Investigations, a
Lieutenant, who reperts directly to the Commander, Criminal Division.

The Chief directs the major criminal lnvestigation activities of the
Department. He is innﬁdiately Informed of all major crimes under State

Police Jurlsdiction, and makes instant assessment, when necessary, to
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determine personnel and equipment needed in an Investlgation. The Chief
Is the imnmediate supervisor of five Detective Sergeants and one Polygraph
Superviscr, and has freqguent contact with them, The Chief coordinates
and instructs schools on criminal investigative procedures and coordinates
BCI's activities with other Department units (Exhibits 10, 21, 24).

4. 'The five Detective Sergeants are assigned geographlce areas in
the State. The Sergeants supervise the Detective Corporals assigned to
them. The Sergeants dlrect the work of Corporals to ensure thorcugh
Investigation of major criminal actlvity. The Sergeants are in charge
of crime scenes and have the responsibility of seeing that physical
surroundings are thoroughly examined and the evidence properly handled.
The Sergeants review all reports submitted by Corpcrals and conduct
thelr performance evaluations (Exhibit 21).

47. The Sergeant who serves as Polygraph Supervisor is the supervisor
of three Corporals assigned as Polygraph Operators. He ensures that a
high level of proficiency 1s maintained in polygraph examinations through
the use of a quality control system, training, and daily supervision.

He directs subordinates as to proper procedures and applicable law
(Exhibit 24).

SUPPORT SERVICES DIVISION

4d.  The Support Services Dlvision is one of the three divisions
of the State Police. It is headed by a Commander, a Captaln, and is
comprised of a Training and Community Relations Unit, a Communications
Undt, the Vermont Criminal Informatlon Center, and the State Pollce

Crime Laboratory (Exhibit 1, pg. 28).
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49,  The Training and Community Relations Unit is headed by a
Director, Lieutenant Edward Fish. Previously, Fish, as a lleutenant,
served as Troop Commander and Assistant Fleld Force Commander. Fish
reports directly to the Commander, Support Services Division.

50. lLdeutenant Fish, 1ike all other lieutenants in their
respective positions, is limited in his discretioﬁ by the strong
chain-of-command. Fish may provide input on policy decisions, but
cammot make policy. Rather, he carries out policy which is made at
higher levels, and which come down to him through the chain-—of-command.
For example, Fish has been unable to streamline the recruiting and
hiring process because his superiors have not approved 1t.

51. Fish has no active role in budgetary matters. The budget
for his division 1s established by superiors, and his only role is to
furnish them with a statement of needs. Fish has no fiscal control
cover the administration of the budget. It is the Captain's responsibility
to manage the division within budgeted amounts. For example, Fish is’
unaware how much money he has for training unless he asks hls superiors.
This lack of budgetary responsibility has been Fish's experlence in all
positions he has held as Lieutenant.

52, The Training and Community Relations Unit has two components,
a Tralning component and a Commurntity Relations component.

53. Two Sergeants are assigned to the Training component (as
Supervisors of Instruction) and one Sergeant 1s assigned to the
Community Relations component (as Supervisor of Community Relations).

Fish is the lmmediate supervisor of the three Sergeants.
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54, The training component 1s responsible for the trainlng of
recruits (to a degree) as well as in-service tralning of members of the
State Police,

55.  When 3tate Police recruits are hired, they are required to go
through a one-week orlentation and, then, 10-week basic trainlng at the
Vermont Police Academy in Pittsford. They then go cut into the "fieid"
for about four months, at the conclusion of which they undergoe three to
fours weeks of advanced baslc tralning. Recruits serve a one-year probationary
period.

56. Lieutenant Fish's "shop" is 100 percent responsible for recruits!'
orne-week orientation training. The 10-week basic tralning is the scle
respenslbility of the Law Enforcement Tralning Councll, and Lieutenant
Fish's persornel have no role, However, they do have about 40 percent
of the responsibllity for the advanced basic training recelved by recrults
(with the other 60 percent responsibility shared by the BCI Division and
other agencles).

57. Sergeant, James Patten, one of the Supervisors of Instruction,
1s responsible for the recruit training aspects of Fish's "shop".

53. The one-week orlentation training for recrults is conducted
under the supervision of Sergeant Patten, and takes place at Stanley
Hzll {the Siate TTaining Center), Waterbury, Vermont. During that
week, recruits and Patten spend thelr nights at the Training Center,
Recruits repoit directly to Sergeant Patten during the week of orientation
training, and Patten directs them in their activities.

59, The advanced phase of recrult training is also conducted under

Sergeant Patten's supervision.
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60. In Patten's experlence, no recruit has exhibited negative
behavior requiring disciplinary action. If such an occasion arose,
Patten would consult with Lieutenant Fish before recommending discipline.

61. Members of the Vermont State Police must receive 25 hours of
in—service training per year. Sergeant Goodnow, the other Supervisor of
Instruction, and the one Corporal assigned to training duties are assigned
to this ;aspect of training duties. 'The Corporal is directly under
Sergeant Goodnow's supervicicn. Sergeant Patten assists in in-service,
but has nc supervlsory authority over the Corporal.

62. In-Service training 1s conducted at the 11 State Police stations
In Vermont.. The instructlon 1s provided by members of the Training
staff, by officers assigned to the Criminal Division or Fleld Force
Division of the State Police, and, occasionally, by others with expertise
in a particular field. If a State Police member is temporarily assigned
to be an instructor at in-service training, there 1s no break 1n the
normal chain-of-command. No employee of the Training component would
exerclse supervisory authorlty over him.

63. One Sergeant and two Corporals are assigned to the Community
Relations component of the Training and Community Relatlons Unit.

64.  Community Relatlons is Inportant because 1t represents the
only positive contact most people have with the State Police (i.,e., not
at a crime or accident scene).

65. Lleutenant Fish's and the Sergeant's primary functions are to
coordinate the Community ﬁelations program, although they each, on
cceasion, do glve presentations to members of the public. Most of the

presentations to groups are made by the two Corporals assigned to
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Community Relatlons, and by members of the Fleld Force Division who are
assipned to the various stations around the State. The Sergeant supervises
and directs the two Corporals in their presentations (Exhibit 29).

66. The Vermont Criminal Information Center 1s the official State
deposltory for all criminal records. 'The Director of the Criminal
Information Center is a State Police Sergeant who supervises the work of
six eivilian employees: a civilian clerk, four typists, and one fingerprint
technician, The Sergeant reports directly to the Commander, Support
Services Division (Exhibit.l, pg. 28, Exhibit 22),

67. The Communications Unit is headed by the Communications Officer,
a Lieutenant. The unit is reponsible for the design, operation, and
maintenance of all communications systems (i.e., radlo, telephone, data)
in the State Pollice. The Communications Officer prepares plans for the
design and operation of variocus communicaticns systems, writes operaticnal
manuals, conducts training programs, and develops programs to meet the
Agency's communications requirements. He reports directly to the Commander,
Support Services Division (Exhibit 18).

[ Ten civilian employees work urder the Communications Officer.

He is the immedlate supervisor of twe of them, a Communicatlons Supervisor
and a Communications Coordinator. FEight Communications Technicians are
supervised by the Communications Superviscr (Exhibit 1, pg. 28, Exhibit
18).

69. The State Police Crime laboratory is headed by a Director, a
Lieutenant, who reports directly to the Commander, Support Services

Division.
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70. The Forensie Laboratory Supervisor, a Sergeant, supervises

Crime Laboratory staff [four Corperals (two fingerprint examiners and

two firearms examlners) and three civilian chemists] in all aspects of the

day-to—~day operations of the Crime Laboratory. Duties include workload
and case prilorities, scheduling of instruction for State Police in-
service sessions, and periodic evaluation reports of subordinates. The
incumbent also supervises and 1s a member of a highly-tralned Crime
Scene Search Team, which maintains an arcund-the-clock response service
for collectlion and preservation of evidence. The Forensic Laboratory
Supervisor reports to the Director whe conducts periodle evaluations,
observations, and reviews of the supervisor's work (Exhiblit 27).

INTERNAL AFFAIRS UNIT

71. The Internal Affalrs Unit has only one Tull-time employee, a
Commander. The present Commander is Lieutenant Truman Way. The normal
assignment to that position is for a two-year perlod. Way has the

services of a secretary available to hlm on a part-time basis.

72. Unlike all other Lieutenants, the Commander of Internal Affairs

reports directly to the Commissloner. The Commissioner writes the

performance evaluatlion of the Commander.

73. The Commander is charged with the responsibllity of Investigating

all allegations of lmproper corduct and misconduct made agalnst members

of the Vermont State Police, and to report the results of the investigation

to the Commissioner, who then, in his scle discretion, decides whether

to impose discipline on the offending member.
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74.  In instances where serious misconduct is alleged, the Commander
generally does the investigaticon himself. In less serious misconduct or
Improper conduct cases, the Commander delegates investigative responsibllity
to a State Pollce member. In most cases, the Commander acts as a coordinator,
not the investigator. If a member is assigned to investigate, he comes
under the Commander's supervision for the period of his assigrment. The
Commarder may have six to seven members under his supervislon at any one
time.

75. In an investlgation, the Commander and delegate do not have
access to the accused member's entire persomnel file, but justl information
relating to the specific incident.

76. Final responsibllity for ccordinating and presenting the facts
of an Ilrwvestigation falls on the Commander.

T7. When an investigation 1s completed (whether 1t 1s conducted by
the Commander orr his delegate), a report of the investigation is sent
through the offending member's chain-of-command to the latter's immediate
superlor, then, after such superlor has read 1t, sent back through the
chain to the Commander, Internal Affairs Unit. Members in the offending
member's chain-of-command are allowed to comment on the facts brought
cut by the anestigétion, but rarely make actual recommendations concerning
disciplinary action., After the Commander recelves the Investigation
report back, he then glves 1t to the Commissioner for his decislon
concerning whether or not to prefer charges against the offending member.

78. As Commarder, ILleutenant Way consults frequently with the
Commissioner. When an allegation of misconduct 1is made, Way immedlately

Informs the Comissioner, and the fwo may discuss how the investigation
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will be handled. However, no information exchanged between Way and the
Commissioner is confidential. In any case, the accused member and his
superviscr are aware of all the facts.

79. Way 1s not consulted and has knowledge of no confidential
information relating to labor relations matters, and he is not involved
in collective bargaining strategy.

PUBLIC SAFETY REGISTRATION UNIT SUPERVISCR

80. The Public Safety Registration Unit is respcnsible for the
1ssuance of licenses for motorboats, snowmobiles, and handlers of certain
regulated explosives,

81. TFelix Sawicky, a civilian employee, helds the position of Unit
Supervisor. He directs the work of two subordinates, a Clerk B and a
Typlist B. Sawlcky supervises and personally assists in the processing
of both mall and walk-in requests for licenses. It 1s his responsibility
to ensure schedullng and work-flow problems are corrected to achleve
timely issuance of licenses and creation of proper control records
(Exhibit 1, pg. 3, Sawicky Exhibit 1).

82. Sawicky reports to Ted Nelson, Business Manager. Nelson is
not located in the same bullding as Sawiclky and his subordinates.

Nelson follows Sawicky's recommendations relating to administration of
the unit,

83. Sawicky recommended the existing clerk and typist be hired;
the Commlssioner approved the recommendation. Sawicky tralns the staff
and does their performance evaluation. Sawicky has handled any disciplinary
problems that have arisen Informally. Serious disclplinary action (ie.
suspension, dismissal) has been required in nc instance. If it was,
Sawicky would take no action withcout Nelson's and the Commissloner'’s

approval.
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OPINION

MOTION TO DISMISS

V3EA asserts the Board has no jurisdiction to determine the designation
of State Police members. VSEA argues State Police are not in the classified
service for purposes of persomnel designatlons; and thus, the Board has
no Jurisdictlon under 3 VSA §906 to determihe their designations.

3 VSA provides:

The Commissioner of personnel shall determine those
positions in the classifled service whose incumbents he
believes should be desipgnated as managerlal, supervisory
or confidential employees. Any disputes arising therefrom
shall be finally resclved by the Board.

3 VSA §311 defines "classified service". Subsection (b) of that

sectlon provides as follows:

Positions in the uniformed state police within the
department of public safety shall be deemed to be within
the classfied service for purposes of job evaluation and

assigrment of position classes to salary range only, and not
otherwise.

The terms "job evaluatlon" and "class", as used in that sectlen, are
defined in 3 VSA §323 as follows:
: "Job evaluation” means the systematic method used to
determine the value of each job in relation to other
Jobs within the state servlce.
"elass" means one or more posltions sufficlently

similar in nature, scope and accountabllity that the same

title, test of fltness and schedule of compensation may be
applied to each position.

Designation of positions as managerial, supervisory, or confidential
does not fall within the definition of job evaluation, and does not
constitute assignment of position classes to salary range. Thus, without
considering any other statutory provisicns, the VSEA assertion seems to

be supported.
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The State argues, however, that 3 VSA §1004 indicates the Legislature
intended the provisions of the entire State Fmployees Labor Relations
Act (SEIRA), including 3 VSA §906, to apply to State Police. 3 VSA
§1004 provides:

The provisions of this Chapter shall apply to the
State Police in the Department of Public Safety
except for matters of disciplinary actlon, transfer
or suspension and those items specifically covered
by statute.

In resolving this conflicting statutory language, we look to other
statutory provisions to determine the intent of the leglislature in such
matters. State Pollice are included within the definition of State
employee for purposes of protection under SELRA. 3 VSA §902(5). 3 vsa
§902 (16)(17) and (18) provides the designation of a State employee as
mnagerlal, confidential, and supervisory is "finally determined by the
Board". Clearly, the Leglslature Intended the Board to determine the
managerial, confldential or supervisory status of all State employees,
including State Police.

There 1s no statutory provision providing designations of State
Police will be handled differently than other State employees. Absent
an alternative procedure "specifically covered by statute" pursuant to 3
VSA §1004, we belleve the procedure provided in 3 VSA §906 applies to
State Police. As a practical matter, if the procedure provided in §906
is not followed, there is no way for the Board to fulfill its statutory

responsibility to determine the designations of 3tate Police positions.
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DESIGNATIONS OF LIEUTENANTS AND SERGEANTS

The Commlssicner of Personnel deslgnated 11 of the 12 State Police
Lieutenant positions as managerlal. 3 VSA §902(18) defines managerial
enployee:

"Managerial Employee™ is an individual
finally determined by the board as being 1n an exempt
or classified position which requires him to function
as an apency, department or institutlon head, a major
rrogram or division director, a major section chief
or director of a district operation.

The State contends the Lieutenants serve as elther major program op
divlsion directors, or major section chiefs. We dlsagree. All the
Lieutenants lack discretionsry authority In three central areas of
management: budget administration, persornel administration, and policy
natters.

The Lieutenants have no control over the administration of the
budget in their area of responsibllity; it 1s thelr superlors' responsibility
to manage within budgeted amounts. In persormel administration, Lieutenants’
authority is severely limited since they carnot discipline State Police
members. Disciplinary action can only be taken by the Commissloner. 1In
policy matters, Lieutenants may provide Lmput but they camnot make
policy. Policy is set by higher-ups; and there are extensive procedures
for nearly all aspects of State Police work. The importance of the
chain-of-command in the State Police results in the "chiefs" and
"directors" of the organlzation's components being concentrated at the

top of the organization. The Commissiconer, Major, and Captains are the

managers of the various components.
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We also disagree with the Commissioner of Persornel's designation
of the remaining Lieutenant position, Internal Affairs Unit Commander,
as confldential. Confidential employee is defined in 3 VSA §902(17) as:

...an employee finally determined by the Board as having
responsibility or knowledge or access to information
relating to collectlve bargaining, personnel administration
or budgetary matters that would ke membership 1n or
representation by an employee organization incompatible
with his official duties.

The State contends the duties of the Internal Affalrs Commander,
Truman Way, impact on the personnel administration of the Department of
Public Safety to such a degree that it would be unfair and unwise to
Include the incumbent of the position within the collective bargaining
unit. We do not find Lieutenant Way has responsibility or knowledge or
access to information relating to persornnel administration that would
make representation by an employee organization incompatible with his
official duties. Way is responsible for investigating allegations of
improper conduct and misconduct and reporting the results to the Commissioner.
In so doing, no information Way obtains, and no information exchanged
between Way and the Commissioner, is confidentlal. The accused member
and his superiors in the chain-of-command are aware of the results of
the investigation as reported by Way.

We belleve all Lieutenants and Sergeants are supervisory employees,
as defined in 3 VSA §902(16):

"Supervisory employee" means an ilrndividual finally
determined by the board as having authcority in the Interest
of the employer to hire, transfer, suspend, layolf, recall,
promote, dlscharge, assign, reward, or dlsclipline other
employees or responsibility to direct them or to adjust their
grievances, or effectively to recommend such action, if in
connection with the foregoing the exercise of such authority

is not of a merely routine or clerical nature but requires
the use of independent Judgment.
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In order to be considered a supervisor, an employee must pass two
tests: 1) the possession of any one of the listed powers in the statutory
definition; and 2) the exercise of such powers "not of a merely routine
or clerical nature but reguiring the use of Independent judgment".

Firefighters of Brattleboro, Local 2628 v. Brattleboro Fire Department,

Town of Brattleboro, 138 Vt. 347 (1980. Verment State Hospital Personnel

Desigrnation Disputes, 5 VIRB 60 {1982).

Based on the evidence before us, we find the Lieutenants and Sergeants
pass both tests. Although their degree of superviscory authority differs,
they all have responsibility to direct other employees in the performance
of thEiPKWOPk, and the exerclse of such authority requires the use of
independent Judgment.

We note that the occupants of the following three positions have
immediate supervisory responsibility over only one employee: 1) Chief,
Special Investigation Unit (Lieutenant); 2) Director, State Police Crime
Laboratory (Lieutenant}; and 3) Supervisor of Instruction for In-Service
Training (Sergeant). The statute requires an employee have supervisory
authority over employees to be considered a supervisor. 3 VSA §902(16).
However, we are placing all Sergeants and Lieutenants, including the
occupants of the above three positions, in the supervisory unit for two
reasons.

First, the State Police is a quasi-military organization where
chain—of-command assumes central importance. In such an crganization,
Lieutenants and Sergeants have practical supervisory authority over all

subordinates in the organizatilon.
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Second, as a policy matter, 1t is prudent all Lieutenants and
Sergeants be given the same designations as their equals in rank, given
the nature of their employment. They work in an organization where all
members of the same rank are of equal authority, amd each individual is
expected to be able to perform the jobs of all individuals of that rank.
Throughout a career in the Department, individuals are rotated from
position to position within the same rank. A Lieutenant can be transferred
to any position occupled by ancther ldeutenant. A Sergeant can be
transferred to any position occupled by another Sergeant. Glven such
mobllity, their job rights could fluctuate greatly 1f designations of
positions differed. For example, a Lieutenant could move from a supervisnry
position covered by a collective bargaining agreement to a managerial
position not covered by a collective bargaining agreement, and then be
moved back to a supervisory position. Meanwhile, his rank would not
change. To place equals of rank in different bargaining units would be
to ignore the unique nature of State Police employment and would result
in unsettled labor relatlons.

DESIGNATION OF PUBLIC SAFETY REGISTRATION UNIT SUPERVISOR

The Commissioner of Personnel designated Felix Sawlcky, the occupant
of the Publlc Safety Reglstration Unit Supervisor position, as a Non-
Management employee. Sawlcky contends he meets the definition of a
supervisor,

We believe Sawicky 1s a supervisor. He has the authority to assign
and direct the two employees under him. That this authorlty is not of a
merely routine or clerical nature but requires the use of independent

Judgment is indicated by hils effective responsibility to ensure scheduling
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and work-flow problems are corrected to achieve timely 1ssuance of
licenses l1ssued by his Unit and creation of proper control records. To
achieve this deslred end, Sawlcky must exercise 1ndependent judgment in
assigning work to subordinates and directing thelr activities. This is
particularly true since his superior, the Business Manager, leaves
administration of the Unit under Sawicky's control.
ORDER

Now, therefore, based on the foregoing findings of fact and for all

the foregoling reasons, it 1s hereby ORDERED:

1} The designations of the Commissioner of Persomnel in the
the Department of Public Safety, making one State Police
Iieutenant's position, Internal Affairs Unlt Commander,
confldential, pursuant to 3 VSA § 902 (17), and the
remaining Lieutenants managerilal employees, pursuant to
3 VSA §902 (18) are REVERSED. 'They are supervisory
cmployees as defined in 3 V3A §902 (16) and shall become
members of the supervisory unit;

2)  The designations of the Commissioner of Personnel in the
Department of Public Safety, making State Pclice Sergeants
superviscry employees pursuant to 3 VSA §902 (16) is
AFFIRMED, and they are placed 1n the superviscry unit; ard

3) The designation of the Commissioner of Personnel in the
Department of Public Safety, making Fellx Sawlicky,
Public Safety Registration Unit Supervisor, a Non-
Management employee 1s REVERSED. He 1s a supervisory
employee and shall become a member of the supervisory
unit.

Dated this {i .day of May, 1982, at Montpelier, Vermont.

VERMOMT' 'LABOR RELATIONS BOARD

&m;.s S. Gilso‘n
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