VERMONT' LABOR FILATIONS | UARD

Grievance of : )
VSEA, on behalf of the ) DOCKL © NO. 77-175-1
Meat Inspectors, Department )
of Mriculture

FINDINGS OF FACT, OPINION, .0 ORIL -

Statement of Case

This grdievance was first rlled with t: "3 Boar October 20, :976,
by the Vermont Stute Bmployees' Associaticr, Ine. ihereinalfter "VSEA")
on behalf of the Meat Inspectors of the L. artment of Agricultur-:
(hereinafter "Grievants"). The prievance .us first heard or ite merits
by the Board on December 3, 1976, and the nard's @ indings of Fuct,
Opinion ard Order was issued on July 30, 1 79. Th Vermont Depactment
of Agriculture (hereinafter "Department') uastltutcd an appeal Lo the
Suprene Gt which was subsequently dismi. wod due to the opinic:. of
the Cowrt that the Board's order was not ye! finil because no back-pay
award tad been getermdined.  Further hearings were i 1d before the Boaru
on May 1o, 1980, Cor the purpose of determining an appropriate back-pay
award. On July 8, 1580, the Board issued its back-pay order. Department
then reinstitutoa its appeal to the Supreme Court Trom both the Inltial
firdings, opinicn and order and the additionul findings, opinlon and
order. When Department ordered a copy of the transcript of all vrcceedings
Lefore Lhe Bourd, il was discovered that the transeript of the L ocanber
3, 1976, hearirg had been misplaciu. By virtue ol the absence ol &
transcripy, the priovance was rery. ded to the Board by the Cowrt for &

riew hearing on tie merigs.
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On March 4, 1931, Grievanls I'!led an amended grievance. (Giievants
allege that the (allure of Department to pay Grievants overtime ror
travel time to and [rom thelr homes during the perlod January 1, 1973,
to November 1, 1970, was a violation of the overtime provisions of the
collective barpalning agreements in effuct during that period.

A hearing on e merits was held March 9, 1981, in the Board
hearing room in Montpelier before Board members Kimberly B. Chency,
Willlam G. Kemsley, Sr., and James S. Gilson. Michael R. Zimmer-an,
counsel for VSEA, represented Grievants. Department was represented by
Louis P. Peck, Chief Assistant Attorney General.

The parties filed requested findings of fact wid memoranda on March

26, 1981.
FINDINGS OF FACT

1. Grievants were, between Jamuary 1, 1973, and November 1, 1976,
employed as Meat lnspectors,‘ Pay Scale 1 , with the Meat Inspection
Service, Livestock Division, Department, with the exception of Paul
Heller who held the position of Compliance and Enforcerent Officer (Fay
Scale 12)}. Heller did, when called upon to do so, perform the auties of a
meat Inspector, ard his clalm in this matter is baced upon those periods
whoer he 3 pertort, e aotden off a keat Tnopector.

2. Names of Grievants avre: Walter Sylveste-, Carl Cushir;;, Frank
Leavitt, Therecn Peck, David Haynes, Gene Hoyt, Frank Troyse, Alsert
Kittredpe, Mansur torwin, Chester Nosek, Carley Newceity, Bruce Iurnham,
Cliften iarber, Hersry tlolden, Georpge Bresling, Paul Heller, Gary Rushford.

3. At all times relevant herein, Dr. Alfred E. Janawicz wis the
Director, Livestock Division, Departrent, and, in that capacity, headed

the meal lespection program in Vermont.



b, As meat Inspectors, Grievints' function was to make cortain
that only inspected and "passed" and correctly labelled meat products
slaughtered, processed, or sold in Vermont were purchased by consumers.

5.  Grievants performed thelr primary functions in three xinds of
locations: 1) slaugnterhouses licensed by Department, 2) precessing
plunts licensod Ly Departinent, and 37 retall stores carrylng neat
producls.

6. Slaughterhouses licensed by Department are not permitted to
conduct operatlons unless a meat inspector is present Lhe entire
time. A meat inspector performs ante-morter inspections on all beasts to
be slawhtered. Alsc, the inspectors take blood sam Zes {rom nature
female animals, which samples are aralyzed for brucellosls. Afier the
animals are slaughtered, they are inspected by the meat inspectors, and,
il they are wholusome, they are stamped as hivirg met legal stundards,
Shinghterbouser operate anywhore freom Cour Lo el ht howas a day'.

7. Inlive slawghterhou. . os, processing plunts me not required So
have a meat lhspector present durdng the entire period of dail, operations.
Normally & meat inspector can go into a processing plant, checr for
sanitary conditions, glve hls approval, and leave. A meat inspector
can, typlcally, cover three to four processing plants a day 1in that
fashlorn.

£, aricvinmts wore also assigned to a retall territory as
well, coverdny as many as 75 retall stores. At the petall stores,
Grievints check menl products for wholesomeness and correct latelling,
For each inspection, the meat lnspeclor fills out « Cdk (Compliance ard
Lyvuluition) roport in triplicate (the orijsinal for Department, a copy

Lo the rotall store's owner, ana o copy or the meut Inspector’s
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file}. If the meat inspector cores across any susplclous meat, he
purchases it, and sends it to Dopartment's laboratory for analysis.

9. Pursuant to Department regulatlons, licensed slaughterhouses
were required to provide office space for meat inspectors (Qricvant's
Zxhibit 7, Pz. 3). Office space provided must meet with the approval of
Department commissiocner, and "shall be convenlently located, properly
ventilated, and provided with lockers..."

10. The office space provided Grievants with an area tc prepare
required reports, records, and forms; and the lockers allowed for the
mintenance of the records, reports, and forms in the plant.

11. Mest estublishwents provided of ices an: lockers that did
conformt with Depiotient regulatlons; however, a Low did nol.  [onetheless,
we ind that in «ll instances the space provided was at least adequate
for the preparation and maintenance of the required reports, records and
forms.

12. Grievants, with the knowledge of Department (although not
expressly required by them), used their homes for various work-related
purposes :

1)  to store blood samples (see Finding ) and meat samples
(zee Finding 8). These samples have to be sent to
Pepartrent laboratory in Montpeller. Because the
mnpeators are often not able to met to a post olfice
belfore alosingg tine on the diuy a sample is taken, they
Mreuently Lake e sanples home with them, relfriperate
them in thelr own refrigerators overnight, and mail them
carly the following morndryg,.

2) nay store various copies of forms they are required to i1l
out (l.e. blood sumple forms, meat sample forms, C&E reports)
Trey ulso may have filed these coples In thelr cars or officedn
in the slaughtering plants. Practices varied among Grievants.

3) recelved work-related mall at home.

13. The greac bulk of work done by Grievants was performed on site

(L.e. slaughterhotues, processing plants, retall stores). The amount of
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work required to te done al home was minimal. Storing of the sunples in
their refrigeruator was the only work-related function that could not be
done elswhere.,

14, 'There ure two collective bargainin:. apro aments negotiated by
the State and the VOEA [or the Non=-Munagement Unit relevant to thils
matter: 1) Ageasnt in effect for the period (cuober 1, 1972 to July
14, 576 {herein:afier “the first contract" &) fArpreement in effoct for
the eriod July &, 1976, to June 30, 1879 {herein: fter "the second
cont wuet”).

15, both vontracts contailned identical provisions relating to the
paym ny of overtime i'or travel time:

"1t 15 crpected that vravel tlme belwect. work locations
shall be conducted during normal worlkiry howrs. Empliyees
are rov elipgible for travel time excep where an employee
Is traveiing from work location Lo wore locabion. Qe
term "work locatien' for purposes of Wis section, does
10% dnelude the employee's home or tra i o and Iror
convert.ions, semlnars, tralrdng course. , study groups, and
related zetivities,”

10, Save tor woiat does not constitute Twork lovation®, reivher
contract ¢efines the term 'work location'. This erm also is not defined
in Rules and Repulations for Persomnel Administration in effect during
what period.

17. Grievarts clair they are entitled to recaive overtime compersation

for .ravel time between -neir homes and the planus at which they perforneq

thei v imspections for th period Jamuary 1, 1973 - Novenber 1, 1976,

o, AL e e have meat inspectors over bueen poeiu overtirs for
travel between their hom s and slaupnterhouses or procecsing plants Lo

iTaad,

wihich they wore
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19. That pellcy was explicitly established by Dr. Jamawicz in
1968. Inspectors wiho indicated, on their time sheets, the time at
which they left thelr homes In the morning were orally reprimarded, and
were instructed to begin counting time worked when they arrived at their
first assigmment and cease countirg hours worked when they departed, at
the end of the day, from thelr arvas of assignment.

20, Datiry from at least 142 (see Grievanis' Exhibit #4, Pg. 2)
until November 1, 1976, Departmer:. designated tix homes of the meat
ins; ectors as 'official svations'. Their homes ware also referred to as
'du .y stations' {(Grievants' Exhibit #10) and 'of'icial duty stations'
(Grevants; Exhibit #2, Pg 1) by Department.

21, At no tine during that eriod did Department use the term
'woric location' to describe the isspectors' homes.

22. Prior to 1973, Departm nt provided the meat inspectors with
State—owned vehicles for their uw.e in the performumce of their duties,
and thooe vehicles were paraped ab the homes of e meal lnspeclors.

23, Beglinilrny: in approxlmtely July, 1973, .ecause of legislative
pudiet reductions, Department no longer provided State-owned vehilcles to
the meat inspectors, and, as a result, the meat Inspectors were required
to, and did, use tneir own vehlcles for the per{umance of their duties.

24, Shortly after the meat inspectors lost thelr State cars, Dr.
Jarvwivs told toon that Department could not afford to pay the nspectors
vime rrom theldr hores 1o thelr asslgrents, tut Dopartment would,
instead, reimburse them for mileage drlven from thelr homes at the
beginning of the workday and back to their homes at the end of the
workday. Janawicz told the inspectors that if they could rnot ai.ide by
that arrangement, Lhen Department would have to charge thelr duty stations

Mror. their home to thelir assigned slaughterhouses and plants.



25, beglniliyg In approximd ely July, 1973, @ind erding on November
1, .976, Department relmbursed the meat inspectcrs for mileage driven
eac:: day on State business, sturtirg from their homes a% the beginning
ol “he day, aad onding at thelr homes at the ord of the day.

2C. Grievants were aware during this period that they were rot
bei:y; paid overilne for travel time between Lhelr hemes and the plants
ard return trips.

27. Grievants did not institute any formal complaint or grlevance
relating Lo overtime for travel time during the period conmencing January
1, 1973, and cuding with the filing of this grievance at Step 11, August

25, 1975, No sl

wrice was filed over the arrangement institubted by Dr.
Janawicz In July, 1973, until the fillng of this yrievance.

24, Jrder the flrst contract relevant to this ratter, grlievances
were paquired to Se Iinstltuted within 20 workdays of the erployee's
"auwedie of Ul cecwrrence of the matter which gave rise to the complaint”
lArvicie ¥, Sectlon 3).  Under the socond contract, Lhe time pericd was
reguced to L0 worklays "of tae date ipon which tle enployee could have
been reasonably aware of the occurrence of the matter which gave rise to
the complaint™ (Artlcle XI1, Section 3}.

29. The nature of the meatl inspector's lob was that they worked
alone, often poirg- long perlods without seelng another meat lrnspector.

As a group, they only met durlng offilcial meetings called by Dr. Janawlcz;
meetings which ocvarred a fow tines a year,

30, Auruesy ¢, 1970, was thoe first Sime the reat lispectors, oz a
Gitooy et Wb s VOIRA pepresental ve. The meot e wins ciiled oo order
wo discuss a naner of complaints the meat inspecters had about their
worrirg conditions, including the guestian ¢’ overtine pay [or <ravel

time Letween oo and assignments {Grievario! Exbibiy a8,
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31, As woresult of the August 7, 1976, meeting, the VSEA, on
fograst 25, 1970, rlled o 3tep 1l yrievance with Jvpariment com: Lssioner
requestity; payment of overtine for travel betweer the homes wiw. assiprments
of Grievants.

32. On October 14, 1975, at which time the rievance had been
appealed to the Step TIT level, Joseph Fecokemebl y, Dircetor of fmployee
Relations, adiressed a letter to Alin Rome, VSEA counsel (Crievants'
fixhipit #13). HRecskemethy L:ld that Department viclated the las by
declaring Grievants' hames to be the ir work stations when they, in fact,
Jid no work out of their homes. He stated Department violated ihe
contract by not puying for travel tli-e between work locations r:gardless
of whether they were correctly desipnated as such; however, Kec.kemethy
conterded Departnent did not have the money to make retreactive payments
of the extent ruquested.

He proposce @ settlement with tie VSEA; that Jrievants be said for
47 days of havirny; thelr travel time countea as time actually we ked, but
that the officisl stations of Grievarte be chonged {rom home Lo meat
processing plants. The VSEA did not accedl Kecskemethy's sctvl ment
offsr.,

33, On Octover 18, 197., Dr. Junawicz sent each of the meat inspectors
a lutter, notiryins them that effective November ., 1976, offlcial work
statlons would be chunyed from hone to slauvphterhouse or processing
paant Gdrlevieis' abibit AU hat chanpe wes nstlituted Movenber i,
1976.

34, The partics have stipulated and apreed ard the Board Jinds
chat should thic yrilevance wlsirstiely be rorolvea i Mivor of Grievants,
Lhe Individguw.l Gelovnnls are duce the amounits sel o pposite thelr nanmes as

follows:



Walter Sylvester
Carl Cushing
Frank leavitt
Theron Peck
David Haynes
Gene iloyt,

¥rank Troyse
Albert Kittredge
Mansur Kerwin
Chester Nosek
Carley Newcity
Bruce Farnham
Cliften Barber
Henry Holden
Georpe Breslin
Paul Heller
Gary Rushi'crd

TUTAL

6u7.62

872.19
4,618, 61
3,731.84
7,812.16
3,102.19

231.64
8,937.44
5,923.38
§,111.81
6,776.91
3,430.91
3,727.24
3,795.60
1,199.29
1,597.11

274,00

$64,789.94

The amounts have been d.termined by Department from its records

and covers the period January 1, 1973 - November, 1976.

Should It be

ultimately determined that Grievants should Le rewarded back pay, but

for o Lesger period of ©hiwe, Lhe mmounts due Geiovants would e to

be recalieulated.
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MAJORT'Y OPTNION
i

TIMELINESS

We first consider Departmert's claim that this grievarnce should be
disnlssed on the prounds that i was not timely filed.

Uder the Clrst contract relevant tu this matter, grievances were
required to be instituted within 20 workdays of the employee's knowledge
of the occurrence of the matter ihich gave rise to the complaint.

Under the second contract, the time jeriod fur filing was reduced
to 30 workdays of the date upon which the employec could have reasonably
beer. aware of the occurrence of the matter which jnve rise to the complaint.

Department argues as rfollows: At the time Grdevants were deprived
of use of State~owned vehleles, July 1, 1973, they were told by their
immediate supervisor, Dr. Janawlez, that they would be paid mileage from
the.r homes, but that Department could not afford to pay them overtime
for Lravel time. Grlevants wade no corplaint about this arrargement, but
acevptea and acquiesced in this offer until the prievance was finally
inmdiiated at Step II, August 2°, 1976, over three years later. Department
subits that the undisputed facts, measured against the very plain and
unaatriucus largusme off the cor ract, leads to only one valid conclusion:
this grievance was not timely {lled and shiuld be dismissed.

Department further argues -hal even i 1t is accepted that the
first time Grievants became aware they had a grievable matter was August
7. 1976, at a meeting with their VSEA representative, they still did not
il this prlevanee in a timely manner.  The preicevance was not [iled
until 12 workdays after the meeting, widle the contract then in effect

{the sccond contract) allowed only 10 days.



We disagree with Department. In a case such as thls, involving a
pa; practice that affects a large rurber of emplo ‘ees, we are reluctant
to say that acceptance of one pay check without g -leving walves the
ri: nt of employses to grieve from that time forwe <.

Grievants were aware of the "occurrence of t e matter which glves
ri, r to the complaint® back in 1973. However, the act complained oft -
noi -payment of overtime for travel time between home and assigrment -was
not a single isolated and completed occurrence. There was a new "occurrence"
ol the allegea violation every time a pay check wus lssued to Urievants.
Gr.evants were permitted to institute a grievance over this matter at
am. time durlng the perlod which the alleged violatlon was occurring.
This, Grievants flled thls grilevince in a timely manner.

By not filing the grievance until August 2%, 1976, however, Grievants
waived their rights to backpay I r all periods prior to the pay périod
ing. llately preceding the filing of the p-levance. The purpose of a
i vance 1s to officially bring to the euployer's attention a grievable
act ‘on.  An employer cammot be held financlally liable for an action of
theirs of which they were never made officially aware was a source of
e oyee dissatistaction. For us to find otherwise would be to encourage
employees to delay in filing gricvances involving renumeration in the
hopes that they can eventually walk away with a sizeable sum of money.
Promptriess 15 one of the most important aspects of grievance settlement.
Bringing a problem into the open expeditiously fosters better labor-
mangrement relutions.  Sitting on a grievinle action in the hopes of
cbtainiry; "the pot at the end of the raint w" certainly does nothing to
pronute product Tve labor relations. We, 1 oem, carnol support the thaeee-
year pericd sought by Grievants as the appopriate pericd [or this

grievance. We fird this grievance timely, but for a limited period.



For the foropolng reasons, we Tind the approprlate time perdod in
which to consider this matter commencing with the pay perdod linediately
precedin; the riling of this grievance at Step II, Aupust 25, 1976, and
terminating November 1, 1976, the date the official work stations of

Gricvants were changed from home to slaughterhouse or processing plant.

i

MERITS

The issue before us is whether the fallure of Department to pay
Grievant ‘s overtime for cravel time between home and assigrment during
Lhe period In question wis 2 violation of Lhe overtime provislons of the
collective binynintiy yeement between the parties; the Agrcer-ut In
eftvel. for the perlod July 5, 19706, to Jue 30, 1979 (hereinaftor "Agrecment”).

The pertinent contractual lanpuage in this natter 1s found In
Article XIV, Section 5(c), Agreement, which reads:

It is expected that travel time between work locatlons

shall be conducted during normal working howrs. Employees

are not eligible for overtime compensation for travel time

except uWhere an employee is traveling from work locaticn

to work locatlon. The term 'work location’ for purposes

of this section does not include the employee's home or

travel to and from conventlons, seminars, tralning courses,

study groups, and related activities.

There is [fundamental disagreemont between the parties as to the
mencilng; of the tern fwork location' amnd whether Grievants' homes were,
P raet, twerl docations',

Lopietuietin cotteixds Lthat whe please 'work location' means o
place where an ewployee is expresuly required by his employer to perform
the work, or some substantial por-ion thercof, for which he is employed.

Dopaviment appmies Uat, beeause ol b vine were Gricviets rogulzod by
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Depa.tment to perform any work av home, Grievants' homes cannot be
cor: idered as 'work locations'. Grievants' homes were instead designated
as 'offtlclal stations' by Department. The term 'of'flcial station', the
Deparument contends, has a different meaning than 'work location'.
'Orilcial station' is defined as the place or point where an erployee is
avpioard Lo Lepein sud ad his workday, wd the place or polut Prom which
his nileage for purposes of reimbursement is measwred. Thus, Dapartment
cone ludes, (ricvants' homes are not 'work locations' and Grievants are
ol ntitled Lo overt bk compensatlon fur Lravel Lime botween home and
ass crment .

Grievants maintain, however, that the term 'work location' is
nowt ore clearly defined, and that Department used many terms - 'official
stations', 'cffTiclal duty stations', 'offi:ial work stations', and 'duty
stations' - to refer to their homes. Grlcvants maintaln that no one was
ver; preclse in the terms used and that thz clearvut distincticn Department
att npts Lo draw between 'work Llocation' and 'off cial station' (and
other variations on that theme) has never existed in practice. Grievants
arg e that the term 'work location' 1s not distirct from the terms
‘of ‘icial station’, 'duty statlon', and the like. Further, Grievants
mai..lain that the contractual prohibition against considering romes as
'wo ® locations' upplies only to the empluyces who commute from home to
off 2e, und not to enployees like themselvec. Therefore, Grievants
argie they are entitled to overilme compersation ror travel time between

hom and assignment.
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We are asked to interpret the contract langu. e and determine the
meariing of 'work locaticn’. In contract Interpretation, we are gulded
by (ur Supreme Court. In In re Adele Stacy, 138 \t. 6B (1980), the
Cow't held:

focontraet will be Intorpreted Ly Lhe cosmon meandng
of 1ts words where the language is clear... !‘oreover, the

Court will mot read terms Into a contract, unless they arise

by necessary implicatlon.

In a further case, In re Grievance of the Vermont State knraloyees

Assiciation, The., on behaif of certaln 'Phase Down' Hrployecs, 139

vt, , 421 AZ2u 1311 (1980}, the Court stated: "It is the duty of this
Cow 't to interpret the provisions of a disputed contract, not remake it,
or iyere it."

In the case pefore us we are faced wlth contract languape that is
ver; clear and unambiguous. Article XIV, Section (c), Agreement,
staren I pertinent peoet:

Mnployees are not ellpible for overtime compenscatlon

for travel time, except where an anployee 1s traveling from

work location to work location. The term word location

for the purposes ol this sectlon does not include the employee's

home or travel to and from conventions, training courses, study
rrroups, ard related activities. (emphusis added)

It is plain that employees' homes are not to be consldered work
loc Llony and Lhus they arre nol elliglible for overtime compensation for
travel time bLetween home and assipmment, Also, tlere 1s no language in
Agreement excludingg Grievants from covera e of this section. It is
clear that the contract lamjuapge does not entitle .irlevanus to overline
comperation (o1 travel Lime between home ard assioment. To i
otlrawioe would be to fgnore the contract ad romde its provisions.
Thus, repardless of the meaningg of the te.m 'work location', Grlevants'
tomes are expressly excluded [rom such me ming for prposes of overtime

compensation for travel time.



¥hile the contract clearly forblds Grievant: ' homes belng considered

'wo:k locations' [or the purposes of overtime corsensation, claims are

mad - by Grlevants that their homes were indecd w 'k locatlons wnd Department

considered them as such. Grievants advarce thre. further argurents to

supvort these claims:

1) Grievunts maintain they did, in fact, «» work at home, therefore,

their homes were 'work locations;
2) Department, even though aware Grievant: were working at home,

took no steps to discourage these activities. Tt is, Department 'suffered’

Grievants to work at home, and thereby allowed ti »ir homes to te transformed

ints 'work locations'. Further, at the Step III ievel of the processing
of vhis grievance, Joseph Ke:skemethy, Director of' Fmployee Relations,
ad i Ltud Lhat Griovants' hones were considered 'work locations' by
Der wrtrment (see Findings of Fact #32).

3)  Department reimbursed Grievants for mileuge starting from
the r homes at the beglnning of the day, and endiny; at their homes at
the end of the day pursuant to 32 VSA §1261. The statute provides that
when an employee works out of his home rather than out ¢f an office, he
will be reimbursed for mlleage to and from his home, 'For the purpcoses
of this section' (32 VSA §1261) an employe:'s home was 'considered as
his or'f'ice'. Grievunts maintaln that since Departn:nt recogrnized thelr
homes as offices tor the purpose of mileape reimbiicsement, Department
ought to recopnize thelr homes as offices for purioses of relmbursement
under the contract for di lving time to and from thelr homes.

we will discuss eaci: of these contentions ro pectively.
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1)  Work al home - Griesants did use theirr :omes to store blood and
meat sarples ard, in some cas:s, Tlled material in their homes. However,
the rreat bulk of work done t ' Grievants was performed on site {i.e.,
slaughterhouses, processing p.ants, retail stores). The amount of work
required to be done at home was minim. 1. Storing of the samples in
their refriperators was the only work-related functlen that could nou be
done elsewhere. Grievants were provided with on~iite office ard locker
space to prepare and maintain reports, records, ard forms. While the
spuce provided was not alway:s of the highest qual®ty, it was at least
aduguiate Tor 1o intended purpose — the preparatlcn and short-term
modntornee off reporta, tecords and forms. Any work actwlly done at
home was etither by choice of Grievants or consumed a negligible amount
of time. We are rot inclined to define an employee's home as a 'work
location' when an inslpniflcant :mount of work it Jdone there.

2)  Department Acceptance :nd Admittance of Grievants' Hoies as

Work lLocations — Department was aware that Grievants were performing
some work at home. This does not, however, lead to the conclusion that
they thus somehow allowed Grievants' homes to be considered work locations.
Most of the vork beinp, done at home by Grievants was by thelr own choice
and tor their own convenlence. The only work Department required Grievants
to perform at home was placing of samples in thelr refripgerators; an
activity requiring a negllgible percentage of thelr work time.

further, Dopurtment never admitted that Crievants' homes were "work
locations', At no time did Department use the term 'work locatlon' Lo )
deseribe Crievants' homes. In a letter to Alan Rwme of the VSEA, at the
Step I1II level of the processing of this grievance, Joseph Kecsxemethy

4ld state: "the Departr :nt of Agriculture violated the contract by 1ot



paying for travel time between work locations regardless of whether they
are correctly desipnated as such.” We do not {ind such an admission,
nowever, Lo be evidence that Department considered Grilevants' homes to
be 'work locations'. First, Kecskemethy, as Direc.or of Employ=e
Relations, works for the Department of Perscinel. He was not acting as
a representatlive of Department.  Second, we are no. inclined to consider
thls letter as admissable evidence. Kecskemethy's statement was made
in a settlement proposal to the VSEA. To maintain its purpose of resolving
problems between the partles, contractual frievande machinery must be
uged by the partics Inoan uninhlbited wiy.  Ench pawety must feel frec to
seipreli ol aeceompedation without feardingt that, 10 1ts settlemers offered
is refused, their attenpt to resclve a problem wi i be used agginst them
at a later date, 'he dynamics which lead one sid ' to seek a resolution
of a dispute tefore it reaches this level may hav. nothing to do with
the merits of that side's position.

we find that Department never accepted nor admitted Grievants'
hormes were work locations. At all times relevant, Department viewed
thelr homes as 'officlal stations’'.

3)  Mileape Reimbursement - We d not agree with Grievants' argument

that sirce Depmtnent recognized their nomes as offlces for the purpose

ol midbea e rednbirsanmt, Department ought Lo recopnize their homes as
oPflecs Tor pcposes ol redmbuesanent wder Lhe contenet for deivig
Lime boetween ixome and assipgment.

32 VSA §1201 relates only to mileape and has no relatlon to
overtime conpensation. Employees' homes are considered as their offices

'for the purposes of this section'., Moreover, 32 VSA §1261 in no way
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implies vhat employees receiving ndleage reimbursement from thelr homes
are necessarily performing work at home. 'The mileage statute considers
an anployee's home as his office when an employee works cut of nis home.
An employee 13 not necessarily working 'in his home' (work location)
becouse he works out of it. Thus, there is no merit to the claim that
the reimbursement of Grievants for mileage driven between home and
assigmment entitles them to overtime pay for travel time between home
and assipnment.

In surmary, we find that Agreement does not entitle Grievants to
overtime conpensation for travel time between home and assigrment.
Morcover, notwithstanding the clear contract language, Grievants' homes
wer:e ot work locations, nor Jdid Department consider them as such.
Also, mileage relmbursement pild Grilevants between home and assigrment
woe: not entltle them to over.ime compensation for travel time Letweon
home: ard assipmment.  Thus, we find o violation by Department in its

nonpaynent of overtime for such travel time.

ORDER

Now, therefore, based o1, the foregoing findings of fact and for all
the foregoing reasons, the grievance of VSEA on behalf of Meat Inspectors,
Department of Agriculture, 1s ordered DISMISSED and is dismissed.

.
Dated this /& “day of April, 1981, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD

i X R

Kimberl: B. JCheney, Chaln




DIGUENTING OI'LNION

I disarree with the majority opinion for the following reasons:
Unt1l November 1, 1976, the meat inspectors had always had their homes
declared as work statlons. t 1s clear that this arrangement benefitted
both Department ard the meat inspectors allke. Dupartment was benefitted
because ol the ease with whi-h job rotation could be realized, along
with the great nusber of ins ectors able to get to numerous meat plant
sites. 1t benefitiad the insjcctors because they could et mileage from
their officially weslgnated .ty stations.

Department claims that the contract and 32 V3,4 §1261 impede the
attempts of the meat inspectors (o gain travel time allowance. The
aforementioned statute states as follows:

¥hen an administrative officlal or employee works
out of his home in the usual course of his employement,
rather ithan out of an office, he shall be reimbursed
for his expenses in the same manner as though he were
workingg out of an office, and for the purposes of this
section, his home shill be considered as his office.

32 VSA §1261(a’

Because of the benefit to both the inspectors and to the rumning of
the meat inspectlion program, these inspectors clearly were 'working out
of their homes in the usuwal course of their employment', and, therefore,
entitled to rebmbursement as Af they had been working cut of any other
State office. “he inspectors should have had thelr travel Lime between
rome and assignornt conputed for overtime purposes.

T am puzzled by the State's position on this subject. If the homes

are not the offices, where do ofices exist for the meat lnspectors?

We have heard much testimony, graphicallsy describing the so-called offices
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provided by the meat plants: bad lighting, no lockers or ventilation,
1ittle desk or lovker space. One should not even mention a toilet one
inspector was forced to use as hls 'office'. Department 1s in obvious

violation of its own Rules and Repulations, 200.1 - 200.6 (Grievants'

Exhiblt 7, Pg. 3).
As for the contractual protestaticn on the part of the State pertaining
to 'home' as work location, I fimd an important difference betwecen
'home' and the aforementioned 'working out of one's home In the course
of one's business', 32 V3A §1261(a). Certainly, il one goes from home
1o a work locatlon, overtime benefits should not apply. But if, as in
the ense of the ment luspectors, fhome' 10 "work statlon', the normal

and customary beneflts should apply, 32 VSA 126l{a}.




