VERMONT LABOR RELATICNS BOARD

GRIEVANCE Ob': )
) DOCKET NO. 79-855
FRANK TROYSE, ET AL. )

FINDINGS OF FACT, OPINION, AND ORDER

Statement of the Case

This grievance was filed on November 30, 1979, by the Vermont State
Fmployees' Assoclation, Inc., ("VSEA") on behalf of several members of
the Non-Marnagement unit employed by the State of Vermont Department of
Arrlculture. The pricevance results from a Step TII deeision denying
those aiployees payment of an offlice allowance under Article XLI of the
current collective bargaining agreement. The State filed an answer on
December 24, 1979.

An investigatory hearing was held on July 3, 1980, and was conducted
by Board-appointed attorrey Peter Monte. As a result of that hearing,
counsel for the Grievants and the State reached a number of procedural
and factual agreements, which agreements are inciuded in the findings of
fact which Collow.

Three additional evidentiary hearings were held at the Board hearing
room in Montpelier on July 10, July 17, and November 13, 1680. Members
Kimberly B. Cheney arnd William F. Kemsley, 5. were present ot all three
of thesc hearings. Member Robert H. Brown was present only at the July
10 hearing. At all hearings before the Board and the Board attorney,
Michael R. Zimmerman, counsel for VSEA, represented the Grievants.

Assistant Attorney General Bennett E. Greene represented the State.
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Requests for [indings of faci and memorandum were filed by Mr.
Zimmerman on Decomber 4, 1980. Bequests for findings of fact, conclusions
of law ard order were filed by M. Greene on December 4, 1980,

FINDINGS OF FACT

1. Grievants agreed, notwithstanding that the instant grilevance
originally alleged a claim under the collective bargaining agreement in
effect for the period July 5, 1976, to June 30, 1979, that this claim is
limited to the pcriod of the effectiveness of the present contract
between the State and the VSEA Nor~-Management unit {the "Agreement"),
i.e. beginning on July 1, 1979, and ending June 30, 1981. The Board
takes official notice of that agreement, which shall be consldered as
findings of fact here.

2. Grievants and the State agreed that the reference in Article
MI to Federal tax law is to the law in existence prior to the effective
date of the 1976 Tax Reform Act, sametime in the fall of 1976.

3. Grievants and the State agreed that whenever the term "at all
times relevant” is used with reference to a Grlevant, that toerm refers
to the period berinning with that Grievant's employment with the Department
of Agriculture, or July 1, 1979, whichever is later.

4, Grievants and the State agreed that, at all times relevant,
the Grievants were employees of the Department of Agriculture.

5. Grievants and the State agreed that, at all times relevant,
Grievants had telephones in their homes.

€. Grievants and the State agreed thst, at all times relevant, no.
Grievant has been pald office allowarce. '

7. Grievants and the State agreed that betwcen July 1, 1979, and
August 7, 1979, Orievants submitted requesto for office allowance to the
Commissioner of Agriculture, and that, by memorandum dated August 7, 1979,
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(Grievant’s Exhibit #U47) the Grievant's requests were denied,

8. Prior to the giving of testimony on the first day of hearing
(July 10, 1980), Grievants Carley Newcity, Fobert Howard, and Philip
Urle requested that they be dismissed ag Grievants without prejudice.

In addition, Byron Moyer moved that he be added as a party-Grievant.
The Board granted those requests.

9. Between the second day of testimony (July 17, 1980) and the
firal day of testimony (November 13, 1980), the Chairman approached both
attorneys and asked, rather than require the Board to hear testimony
from all of the Grievants, would they be amenable to some alternatives
the Chafrman set forth. The one selected by counscl wis this: that the
Board would schedule only one additlonal day for testimony, and, based
upon the testimony the Board had heard, the Board would issue a decision
affecting only those Grievants who had already testified, Mr. Troyse,
Mr. Atwood, Mr. Roy, and Mr. Bmery, but which would give the remaining
Grievants guldance in their claims for office allowance.

10. At thx third day of hearing (November 13, 1980}, Grievants
Byron Moyer and Charles Sartelle requested that they be dismissed as
Grievants, such request being based on a settlement of their claims
against the State. A stipulation for dismissal was filed with Lhe Board
on Novarber 26, 1980.

11, The mumes of the remaining named Grievants herein are as
follows: Kenneth Atwood, Stanley Baker, Frank Bump, James Ewery, David
Haynes, Floyd Lamott, Charles lavery, Gerald Marckres, Bruce Martell,
Richurd Rogers, Blake Roy, George Severance, Durwowd ‘Todd, Frank '.[t-oyse,'
ard Keith Tupper. This opinion and order shall declde the grievances of
Atwood, Roy, FEmery, and Troyse only.
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12. At all times relevant herein, each Grievant was a permanent

status emplcyee, as that term is used in the Agreement.
JAMES EMERY

13. Mr. HErery ls one of the named Grievants herein. He has been
continuously employed by the Department of Agriculture since July of
1348, From 1948 until 1962, Mr. Emery's position was Dairy Inspector.

In 1962, Mr. Emery was promoted to the position of Dairy Inspection
Supervisor, a pay scale 14 position (Grievants' Exhibit #1, Page 1),
which he has held contiruously since then. In addition tc being Deiry
Inspection Supervisor, Mr. Emery, since 1962, still has continued to
operate in a limited fashion as a Dalry Inspector (Grievants' Exhibit
#1, Page 2) in a small geographic area consisting of Caledonia and (part
of } Essex counties. Within that small district there are less than 100
farms making Mr. Emery's inspection workdoad about 20 percent of that
carried by other Duiry Inspectors.

14, As Deiry Inspection Supervisor, Mr. Emery 1s the immediate
superviscr of the following Deiry Inspectors: Gerald Marchkres, Floyd
Lamott, Stanley Baker, Durwood Todd, Byron Moyer, George Severance, and
Keith Tupper. Mr. Emery and all of the men he supervises are within the
Dairy Divisionh of the Department of Agriculture. Within the supervisory
chain of command of that Division, Mr. Emery occuples the position
fimmediately between each of the above-named Dalry Inspectors, on the one
hand, and Ponald I°. Geerpe, the Director of thwe Dalry Division, on the
other. lMr. George is directly accountable to George M. Dunsmore, Deputy
Commissioner of Agriculture, who, in turn, is accountable to William H.

parrow, Jr., Commissioner of the Department of Apriculture.
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15. Since 1948, Mr. Emery has continuously resided in Lyndonville,

16. When he was hired as an employee of the Department of Agriculture,
in 1948, Mr. bmery was informed by Mr. H. E. Bremer, who was at the time
Director of the Dairy Division, that the Department expected Mr. BEmery
to install a telephone, maintain files and a supply of Department
panphlets in his home. From 1648 to 1962, when Mr. Brery held the
posltion of Dairy Inspector, he did set aside space in his home for
equipment and naterials used in his Job. During thal perlod, the Department
did net provide him with an office.

17. Since 1962, and his promotion to the position of Dalry Inspection
Supervisor, the Department has provided Mr, Bmery with an office in
Montpelier, Vermont. Mr. Bmery spends cne day of a typical 40-hour week
in the Montpelier office. During that one day per week, Mr. Emery reads
and answers correspordence, reviews inspection reports submitted by the
men he supervises, keeps abreast of Federal [ood and drug laws and
regulations, and confers with Donald George, Director of the Dairy
Division.

18, Of the remaining hours of a typical work week, Mr, Fmery
spends about 30 hours on the road, and about two hours per week dolng
work in his home. The duties he performs at home consist of completing
reports of dally activities and expense accounts, and using the telephone
to make and take calls relating to his work. 1n so dolng, M. Buery
uses a portion of his dining room and a portion of his bagsement in
corticetion with s work. He his (and has lad For 31 years) the followlig
St.m.,e-mmcd. cquipment In his home: a typewviter (which has been broken
for soveral years), Lypewrlter stand, and two file cablinets, e uses a
desk of his own for State work, He also stores some eguipment and work
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naterials in his home, such as pamphlets, inspection sheets, high temperature
test ldt, water test kits, dairy chemicals, and paraphe-malia for cleaning,
testing, and sanitlzing dalry equipment.

19. Mr. Emery recelves between 15-20 telephone calls per week at
home from people in the milk industry. He makes between 7-10 telephone
calls per week from his home on work-related matters., Pecple who call
Mr. tnery at home get his telephone number either fram the Department of
Agriculture, or from Mr. Emery himself. Donald George, Director of the
Dairy Divisionl, knows that Mr. Bmery (and, for that matier, the other
Dairy Inspectors) receives work-related telephone calls at home.

20. One of the other work-related uses for which Mr. Brery (and
other Dairy Inspectors) uses his home 1s to glve license examinations to
bulk milk collectors, although he is not required to, as such examinations

. may be given in his Montpelier office.

21. In actual practice, the mgjor part of Mr. Imery's job is to
supervise ﬁairy Inspectors, and not to engage in inspection activities
himself (see finding 13, infra).

22, Mr. Brery uses a business card in his work (Grievant's Exhibit
17) and has done so for about 18 years. He has the cards printed at his
own expense, The card in its present form has a Vermont seal, shows Mr.
Erery's name, title {Dalry Inspection Supervisor}, gives his home address
and both his Montpelier office and his home telephone number. He uses
it both in his capucity of Dalry Inspeetion Supervisor, and as a Dairy
Tnspector, giving: Lthe card to people in the dairy industry, to rerulatory .

agencles in obher states, apd Lo people working in Uk chembcul indusiry.
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23. Mr. Hmery's home telephone nunber is listod in the public
telephone directory for the Lyndonville area.

24. 1In the event of a toxic chemical accldent in the State of
Vermont {e.g. an overturned chemical truck), the Department of Agriculture
would be involved because of the potential darger to water and food
supplies. In crder to assist in the notificatlon of appropriate personnel
in such an event, the Department has publlshed a list of key Department
persomnel (Grievants' Exhibit #22). It is broken down into geographic
area, and lists the home telephone numbers of Department employees in a
particular geographic area. Mr. Fmery's name and home telephone rumber
is listed for the Lyndonville area. The list is provided to State
personnel who might conceivably become involved in the cvent of a toxic
substance accident.

25. The Northeast Dairy Practices Council is an organization made
up of representatives of regulatory agencies and the milk Industry in 13
Northeastern states, It exists in order to encourage scome degree of
uniformity in the laws and regulations governing the milk industry in
the 13 states represented. Vermont is a member of the Council, and is
represented in Council affairs by the Department of Agriculture. Each
year since 1972, save one {1976), the Council has published something
entitled "Selccted Persornel in Milk Sanitation", which lists key personnel
in govermental positions affecting the milk industry in each of the 13
participating states {Grievants' Fxhibit #33). In the October 1979
version of that publication, Mr. D. F. George {the samc Donald George
who 15 the Divector of the Tulry Divislon, Vermonl nopeotment of Arprleulture)

1s listed as the Chairman of the Council (Grievants' Exhibit #33, Page 1).
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Mr. Brery's name and Montpelier office telephone number appear under the
heading "Certified State Milk Sanitation Rating Officers" (Grievants'
Exhibit #33, Page 4). The names and home telephone numbers of all of
the Dairy Inspectors whom Mr, Brmery supervises are also liated in the
publication (Grievants' Exhibit #33, Page 5).

26. Neither Mr. Emery, nor any of the men he supervises is provided
with a State-owned vehicle for use in cornection with work. Mr. Emery,
anl the men he supervises, must use thelr own vehicles, although they
are reimbursed for their milesge in accordance with the contract. Mr.
Bmery regularly submits mlleage requests to Donald George, Director,
Ioliry Division, ard his requests are regularly approved and he 1s paid
mileage. Mr. Enery is paid mileage from hls home in Lyndonville, not
from his Montpel ler office. The men h2 supervises are alsc pald mileape
from their homes.

27. As Dairy Inspection Supervisor, Mr. Emery 1s involved in the
hiring and training of new Dalry Inspectors. His practice is to instruct
the newly hired Duairy Inspectors that the Department expects him to: 1)
have a telephone in his hame; 2) to maintain files at his home; 3) to
take and make work-related telephone calls at home; and 4) store information
pertinent to his employment (e.g. inspection reports, pamphlets) at his
home.

28. In 1970, Mr. Bmery requested and obtained frem W. I. Carr, who
was Director of the Dairy Division from 1962 to 1974, a letter addressed
Lo the "Collector of el Revenwe™, e Tebbor provides, in purtinent

part as follow::
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"his 1 to certify thil Mr. James lnery...ls employed
as 2 dalry inspector with the Vermont Department of
Agprleuliare.  As a coidition of ceploymett, he is
required to maintain a telephcne and office space at
his residence." (Grievants' Exhibit #25).
Mp. Bmery had requested, and obtained, similar letters from Mr. Carr
before 1970. Mr. Fmery caymot recall whether similar letters were
requested or cbtained after 1970.

29, (Grievants' Exhibit #23 was not an order or requirement that
Mr. BEmery dedicate office space in his home for the purpose of cornducting
State business, but was prepared by him and signed at his request for
tax purposes only.

30. Prior to July 1 of 1979, Mr. Emery prepared and gave to Durwood
Tedd, an employee under his supervision, a similar letter for tax purposes.
Mr. Erery did so knowing that then Conmissioner Albee proscribed the
distribution of such letter as the one given to Durwood Todd because it
was the position of the Department that Mr. Emery ard the employees he
supervised need not dedicate office space in thelr homes for the purpose
of conducting State business.

31. Notwithstanding his knowledge that the Commissicner disapproved
of such letters, and notwithstanding his knowledge of the Department's
position, Mr. Emery testified that he gave such letters to Mr. Todd and
any others who requested them in order to "help out the boys".

32. At all times pertinent, Mr. Emery was given no order or directive
from any of his superiors to dedicate office space in hils home for the
purpose of conducting State business.

33. In the performance of his duties, Mr. BEmery was required to
camplele no faims which could not be completed at the site of inspection
or at the office provided him in Montpelier.
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FRANK TRUYSE

34. Frark Troyse, a Grievant herein, has been an employee of the
State of Vermont, Department of Agriculture, since August of 1976€. From
August of 1976 to November of 1977, Mr. Troyse' position was Markets
Inspector.  Since June of 1978, Mr. Troyse' position has been Welghts
ard Measures and Retall Tnspector, Pay Scale 11 position ((ricvants!
Exhibit #1, Page 7; Grievants' Exhibit #52).

35. As a Weights and Memsures and Retaill Inspector, Mr. Troyse is
part of the Welghts and Measures Division of the Depa.r-t.meﬁt of Agriculture.
The Director of that Division is Trafford Brink.

36. As a Weiphts and Measures and Retail Inspector, Mr. Troyse
functicns, in esuence, as a compllance officer for the State of Vermont.
He is resporisible for checking the accuracy of all measuring devices
(e.g. scales, gas pumps) used in retail operations. He must also inspect
agricultural products {e.g. apples, potatoes, maple products, meat) in
retail outlets for wholesomeness. He grades those products as well. He
is also charged with checking retail outlets for compliance with unit
pricing laws, and State packaging and labeling laws. He also checks the
sanitation of dairy product storage facilities in retail outlets.

37. M. Troyse resides in Waterbury, Vermont, a distance of about
13 miles from Montpelier, Vermont.

38. Like other Welghts and Measures ard Retail Inspectors, Mr.
Troyse 1s assigned a geographic area in which to perform his duties.

Mr. Troyse' assigned area covers Franklin, Lamoille, Grand Isle, and
Orleans counties. He is the only Welghts and Measures and Retail Inspectox:
assigred vo that wrca.  There are roughly 300 to Hn0 retail cstablistments

within Mr. Troysc' assigned area.
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3. Mr. Troyse is furnished with a State vehicle for dailly travel,
The vehicle 1s paraged at the District 6 Higiway Garage in Morrisville,
Vermonl (which is within his assipned geogpmohiic aven), mmther Ulan .
his home In Waterbury, Vermont (which i3 not within his assiened area).
Morrisville is Mr. Troyse' official duty statlon. M. Troyse, cach day,
travels from Waterbury to Morrisville, and back, in his private vehicle.

40. A duty station is the place where a State employee begins and
ernds his worlday, {rom which place mileage rcimbursement 1s measurcd,
ard to amd from which place use of a State motor vehicle is authorized.

41. State's Bxhibits A through G, inclusive, are the forms, or
samples of forms, used in the performance of inspections, reporting of
inspection infcrmation and citation of "inspectees" by Mr. Troyse in his
work as Agricultural Inspector, Associated Class: Weights, Measures
and Retail.

42, State's A (Form 1) is required to be completed by Mr. Troyse
at the site of the inspection to which it applies, and 1s required to be
signed on the reverse side by the owner or agent of the establishment
inspected.

43. State's B (Form 2) 1s required to be completed daily as a
summary of the data entered on all "Form 1" sheets; completion of saild
"Form 2" normally requires 15 or less minutes, and may be easily completed
at the last site inspected that day or in the Btate motor vehicle.

44, Staze's ¢ (Form 18) is required to be completed al the site ol
Inspeetion oowhich TG applies, »

o M sammwaey o "Porn I8 Ta o eequiied, Bathor, L B i led in
to the Divislon of Welphts, Measures amd Belall Trgpection in Mymtpelier

upon coupletlion,
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45, If "Form 18" reveals a violation, then it is used as informational
material in preparation of the farm known as "Certificate of Violatlon",
in evidence as State's D.

47. State's D, the "Certificate of Violation", is required to be
completed by Mr. Troyse 1n the event he discovers a viclation of law or
regulation.

48. The "Certificate" may be easily completed at the site of the
discovered viclation. It need not be typed.

lg. State's E is a copy of an actual "Certificate" conpleted by
Mr. Troyse, and State's F and G are coples of actual "Certificates"
completed by others. 'They are representative of the style and lergth of
these "Certiflcales" when completed.

50. The "Certificate" when completed is mailed to the central
office of the Weights and Measures Division in Montpelier. A copy is
retained for the files and a copy is malled from the central office to
Lhe violator, which usually is the ernd of the matter since the violator
usually corrects the problem which led to the violation.

51. Repeat violations may lead to a request by the Division for
prosecution by a Slate's Attarney, at which time the accumulated "Certiflcates"
sorve an ity Por developeont of an af Cidavil of probable cause which
would be prepared by Mr. Troyse (or other inspector) at Division headquarters
in Montpelier, 1hat oceurs, in the case of Mr. Troyse, on the average
of once a year, and the affidavit i1s normally prepared at Division
headguarters in Montpelier. .

S, In addition to Stave's A through G, inclusive, and the aforemoentionced

affidavit, the only other form which requires completion by Mr. Troyse
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1s his personal expense claim, submitted on a biweekly basls, more or
less,

53. Office sbace ls avallable at Division headquarters in Montpelier
for use by Mr. Troyse, although it is not specifically allocated to him
perscnally, together with secretarial services and any file space required.

54, Out of a typical workweek, Mr. Troyse spernds between one-half
hour to an hour working at his home. He has done this since June of
1978, when he became a Welghts and Measures and Retail Inspector. The
kind of work Mb. Troyse does at home includes completing his dally
reports (State's Exhiblt B), weekly reports, and occasionally preparing
affidavits.

55. By choice, since January of 1980, Mr. Troyse has made no work-
related telephone calls at home and has instructed those people who
might wish to telephone him at home not to do so, but, instead, to
telephone Division headquarters in Montpeller and leave a message, a
practice which the Department is knowledgeable and approves of.

56. Mr. Troyse has a telephone in his home, and his number 1is
published in the public telephone book for the Waterbury area, but the
listing does not indicate that Mr. Troyse is an employee of the Department
of Agriculture. Mr. Troyse' home telephone number is listed on the
toxic substarce emergency list published by the Department (Grievants'
LExhibit #22).

5. Until Jwaewy of 1980, Mr. Toyse repularly pave his lome
telephone number to the people whom he met in his work.

58. Neither Trafford Brink, Director of the Weights and Measures
Division of the Department, nor anyone else in a pusltion of authorlty

in the Department has directed Mr. Troyse to do work at home. Since the
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alternative ls to do all of his work (including the assoclated paperwork)
in either the retaill establishments he inspects, or in the vehicle he
uses, Mr. Troyse has found i1t more convenient to do certain work in his
home.

59. Any work done at home by Mr. Troyse is done in one room of his
home. The room contains the following equipment, owned by Mr. Troyse
and used in connection with hls work: a desk, a chair, a lamp, ard a
file cabinet. Mr. Troyse doe not use that room or that equipment for
any purpose other than his work. Mr. Troyse also stores about two full
file drawers of inspection and related records in his home.

60. Mr. Troyse stores most of the flles he needs during a normal
workday in his State vehicle; and his files such as he finds convenient
to keep are easlly hand carried. All forms arnd reports completed by Mr,
Troyze in the performance of his dutles are elther sent to Montpelier in
original or copy form, where they are channelled ard processed as
necessary, then filed. Mr. Troyse Is not required by the nature or
magnitude of his workload to maintain a separate filing system more
extensive than can be kept in his State venicle.

BLAKE ROY

61. Blake Roy 1s a Grievant herein. For a perlod of 20 years
(i.e. from 1960 until June 1, 1980}, Mr. Roy was an employee of the
State of Vermont, Department of Agriculture. From 1960 until July of
1979, Mr. Roy's positlon was Markets Inspector (Gricvanits' kxhibit #1,
Page %), ‘at position was In the Markels Division of the Department. »
In July of 1979, the Markets Division was sbolished, and Mr. Roy assumed

a new position, Agriculture Development Specialist (Grievants' Exhibit #25),
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which he held until his retirement on June 1, 1980.

62. Mr, Foy, for the entire period of his State service, resided
in Rutland, Vermont, a dlstance of about 67 miles from Montpelier,
Vermont .

63. As Markets Inspector, Mr. Roy's duties were primarily those of
campliarce officer (Grievants' Exhibit #1, Page 5). As Development .
Speclalist, Mr. Foy's duties changed; he became less of a compliance
officer, and more of a public relations man involved in pramoting agricultural
development in Vermont. He did, however, remain involved in Federal egg
and apple inspectlon programe. As Develcpment Specialist, Mr, Roy would
meet with various agricultural groups, such as, for example, the Maple
Producers’ Assoclation.

64, As Development Specialist, Mr. Foy's duties took him primarily
throughout the southern portion of the State, although when he was
working in the Federal egg inspection program, he would travel to all
parts of the State.

65. During most of the time Mr. Foy was employed by the Department,
he used his own car for travel on State business. The only exception
was from 1966 to 1970 {while Mr. Roy was still a Markets Inspector),
when the State provided him with a State-owned vehicle for his use.

66. When he used his own vehicle for work-related travel, Mr. Roy
repularly submitted requests for mileage reimbursenent to the Department,
which requests were repularly paid. Me, Roy used his Rutlard home as
the startling and cidlng point in caleulating mileage.

67. During his entire period of State service, Mr. Roy was never ’
told by any of his supericrs that he was reguired to maintain an office
in his home, although he was told that his home was his official duty station.
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68. Mr. Roy was not provided with an office by the Department when
e was a Markets Inspector.

69. During the last year of his employment with the Department,

Mr. Roy's regular workweek was 40 hours, although he did work a considerable
number of overtime hours at various agricultural shows and similar
activities. During that period, Mr. Roy spent about 35 hours per week

on the road. During that same period, Mr. Roy spent about five hours

per week working; in his home.

0. ‘he thee M. Roy spent in his home dolng worlc each weck can be
broken down as follows. About two and one-halfl of the five hours time
spent working at home was spent on the telephone, both making and taking
work-related calls. Total Incoming and outgoing calls at home averaged
about five or six per day. One of those calls was always at the beginning
of’ the workday, when Mr. Roy would call the Montpeller office of the
Department in order to discuss matters with Everett Willard, Director of
the Division. That call would normally last between 15 to 20 minutes.

Mr. Roy had been instructed by Mr. Willard and his twc predecessors
(B1ll Shute and Kelth Hocker) to regularly make that particular cail.
The other two and one-hours was spent on making reports (including daily
actlvity reports), iling, and reviewing Federal regulations governing
the egg program.

71. Mr. Roy, either as Markets Inspector or Agricultural Development
Specialist, was never ordered or directed by any Department supervisor
to dedicate space in his home for the purpose of conducting State business.

T2. Neveritheless, when he bullt his house in 1970, he testifled,
he bad an ofrfee voaw Lullt Into it. ALl of uhie furnituwree in thal
ofrice roon was owned by Me, Roy except for a f1le cabinet and a lypewriter
which were owned by the State.  Besides usingn that separate room for working
dr. Roy used 1t to store varlous pieces of equipment used in his work.
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Specifically, Mr. Roy stored his files, bulletins, reports, manuals,
maple samples, apple testing equipment, and maple irspection equipment
in that room.

73. Mr. Roy has had a telephone in his home since 1970 and his
telephone number 1s listed in the public telephone directory for the
Rutland area.

T4, During the period he was an Agricultural Development Specialist,
Mr. Roy did not use a business card because he had run out of cards.

While he was a Markets Inspector, Mr. Roy did use a business card, which
had been printed at State expense. The card was printed prior to 1970,
and lists Mr. Roy's pre-1970 home address. The card alsc gives Mr.
Roy's home telephone number, which remained the correct number even
after he moved to his present residence in 1970. (Grievants' Exhibit
#16),

75, Mr. Roy's home telephone number appears on the 1978 Vermont
Farm Show announcement (Grievants' Exhibit #9), published by the Department,
ard on Lhe toxic substance emergency notificution list (Grlevants'

Exhibit #22).

76. For a considerable number of years before 1980, the Lepartment
of Agriculture, Markets Division, produced a booklet entitled "Maple
Quality Control". The booklet was distributed to maple products producers,
within and without the State of Vermont, and to apriculture students,
within and withoul the State of Vermont. M. Loy was livolved in Lhe
wriling in those buoklets, which were normully updaled every couple ol
years. A 1980 version has not yet been produced, and the 1978 and 1979
editions of the booklet are still being distributed. The 1979 version
(Grievants' Lxhibit #10) and an earlier version (Grlevants' Exhibit #11)
both contain Mr. Roy's name and home telephone number after this paragraph:
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Tre t'ollowing Markets Division personnel are availabie
-to you to assist you with practical information in the
production and marketing of maple products, or with
any speclal problems you may have,..

KENNETH ATWOOD

77. Kerneth Atwood 1s a Grievant herein. Since 1968, Mr. Atwood
has been employed by the State of Vermont, Department of Agriculture, in
the position of Plant Industry Agent A (Grievants' Exhibit #1, Page G),
within the Plant Industry Division of the Department. His duties lnvolve
inspection of all Class A and B pestlclde dealers in the western one-
half of the State of Vermont to determine whether Federal and State
stardards for labeling have been complied with. This also involves
inspection of plant suppliers in order to determine compliance with
applicabhle Federal and State standards in that business.

78. Mr. Atwood has resided in Qrwell, Vermont, since 1948,

79. Mr. Atwood's duties take him throupghout a geographic area of
the State covering Grand Isle County, Frankiin County, Windham County,
and the western one-half of Addison County.

80. Mr. Atwood is not provided with an office by the Department.

81. Mr. Atwood was provided with a State-owned vehicle from 1968
to 1976, but since then has used his own vehicle in connection with his
work. He is paid mileage from and to his home in Orwell, Vermont.

82. Mr. Atwood was never ordered or directed by any Department
supervisor to dedicate space in his home for the purpose of conducting
State business. However, his supervisor, Mr. Benedlict, once commented
to him that, 'if anycne needed office space, he (Atwood) did', or words -

Lo that effect,
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83. Mr. Atwood's workweek i1s 40 hours. Qut of a typical week, he
spends aboul 32 hawrs on the road; he spends about eipght hours por week
working in his home. The kind of work performed in his home primarily
consists of updating his workbooks of new licensces ani dolng reports of
his Inspection activities.

Bi, M. Atwood does use a small den in hls home for work purposes.
The den contalns a desk, chair, and file cabinet, all cwned by Mr.
Atwood.

85. Mr. Atwood also stores eguipment provided by the Department in
his home. Specifically, he stores a ralnsuit, rubber boots, camera
equipment, a resplrator, a file box, books, reference manuals, regulations,
and various forms i his home. This equipment 1s too bulky to store in
his personal vehicle,

86. Mr. Atwood has had a telephone in his home sinee 1552, and his
home telephone number has been listed in the publie Lelephone directory
for the Orwell area since 1952.

87. Mr. Atwood receives two to three work-related calls per week
at hls home, and he occasionally makes a work-related pheone call from
his home.

88. Mr. Atwood recelves all of his work-related mail at home,

89. Mr. Atwood uses business cards that provide the reciplent with
the Division's Montpellier office address and telephone number, and not
his homwe address or telephone number.

90. Mr. Atwood's name and address are provided on the toxic substance
emergency list published by the Department (Grievants' Exhiblt #22).

9i. Article XLI of the Agreement, Offlce Allowance, provides that:
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Employees

(a) who are required by the appointing authority
to dedlcate office space in thelr homes for
the purpose of conducting State business, and
have telephones in their homes, the numbers of
which are provided to the public for the purpose
of conducting State business, and

(b) whose home offlce spaces would have qualified
for a deduction as office space under Federal
income tax laws in force on July 1, 1970,
shall recelve a monthly allowance of $75.00,
effective July 1, 1979, increased to $100.00,
effective July 6, 1980. This allowance shall be
in addition to thelr base pay and shall be con-
sidered full compensation for all costs and
inconvenlence incurred as a result of maintaining
offices at home In accordance with the above
provisions,

The failure of the State te publish phone

numbers shall not be the sole basis for denying
office allowance under this Article.

HISTORY OF THE GRTEVANCE

92. At scme time between July 1, 1979, and August 7, 1979, the
Grievants submitted requests for office allowance to the Department of
Agriculture.

93. By memorandum dated August 7, 1979, Commissioner Darrow denied
the Grievants' requests (Grievants' Exhibit #47).

94, On August 31, 1979, VSEA, representing the Grievants, filed a
Step II grievance with the Department of Agriculture, alleging a violation
of Article ¥LI of the contract.

95. By letter dated September 4, 1979, Deputy Comnmissioncr of
Acriculture Dunsmore denied Grilevants' Step 11 grievance.

96. On September 7, 1979, VSEA filed a Step III grievance with the
Commissioner of the Department of Personnel on behalf of the Grievants,
alleging a violation of Article XLI of the contract (Grievants' Exhibit
#50; Step IV grievance, Paragraph 18, State's Answer, Paragraph 18).
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97. On November 1, 1979, VSEA recelved a letter dated October 3i,
1979, from Joseph G. Kecskemethy, Director of Employee Relations, Department
of Persornel, wherein the Grievants' Step IIT rricvance was denied
(Grievants' Exhibit #51, Step IV grievance, Paragraph 19, State's Answer,
Paragraph 19). In that letter, Mr. Kecskemethy characterized Article
XLI of the contract as establishing three tests which employees must
satisfy in order to establish eligibility for office allowance: "1.
They are required (by the appointing authority) to dedicate office space
in thelr homes to conduct State business; 2. They have phones at hame
ard the numbers are provided to the public for the purpose of conducting
State business; 3. They would have qualified lor Federal tax deductions
urder the July 1, 1976, Federal tax laws relating to home office space
deductions." Mr. Kecskemethy's letter cites iwo reasons for the denial

, of the Step Ill prievance, as follows:

...lne Commlssioner of Agriculture his never requlred the
Driry Inspectors, Markets Inspector (sic) or Welghts and
Measures and Retail Inspectors tc dedicate office space

in their homes for the purpose of conducting State business.
Thus, prerequisite #1 has not been met. Similarly, pre-
requisite #3 has not been met. I have no evidence that any
of these employees would have qualified for home office
space income tax deductions unrder July 1, 1976, Federal

law.
(Grievants' Exhibit #51)

OPINION
I
THE TEST OF ELIGIBILITY
Here we are roquired to decide whether Lhe Grievanis are entitled
to the payment of an ofTlice allewance as provided in Article XLl of Lhe

Agreement. The answer to that question as 1t pertains to each Grievant



iles in the application of their respective factual situations to the
three criterda set forth in the Agreement: 1) were the Grievants
required by thelr appeinting authority to dedicate "office" space in
thelr homes for the purpose of conducting State busiress; 2) do the
Grievants have telephones in their homes, and have their home telephone
numbers been provided to the public for the purpose of conducting State
business; and 3) would the Grievants have qualified for a Federal
income tax deductlon for home office space under tax laws in force on
July 1, 1976.

We do not regard all these criterla as equally determinative or
helpful In finding the Grlevants entitled or not to an office allowance
under the Agreement. In our opinion, the key factor which contributes

to an employee's real need for home office space and thus some sort of

. compensation recognizing that fact (and the intent of the parties 1n

negotiating such a contractual provision) is whether that enployee is
required to do so by the rature of hls work, combined with the absence
of any other adequate space to perform certain job responsibilities. We
do not think that requirement must be expressly and speclfically imposed
by the appointing authority. Rather, the test 1s whether an employee's
job responsibilities, and not any particular written or oral directive
or arder, compels the use of space in one's home [or State business.

See Grievarce of Donald Sheehan, 1 VLRB 144, 148 (1978), ard Grievance

of Richard Holbrook ot al., 1 VLRB 270, 272 (1978). liowever, cscential

to a finding that such home office space is reguired by virture of an
employee's duties and responsibilities 1s a findirg that this pracvice
is necessary for the efficient operation of the State's business as
well, and is not merely more convenient for the employee in view of the
alternatives.
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The next criterion for a finding of entitlement to an office allowance
requires more than a finding that one's home phone is used in the normal
course of an employee's duties. The phone activity contemplated in the
Agreement must be generated by the provision ¢f an employee's home phone
nunber to the "public" for the purpose of comducting State business and
must be sufficiently burdensome to require space for record keeping and
storage of information. It is not enough, in meeting this requirement,

Lo be required to nake and take occasional calls to other Department
employees which are necessary to the performarice of one's dutles and the
State's operation of the Department gencrally. This factor ls determinative
of the Grievants' situations here only to the extent State business
telephone activity, at home, is found to be promulgated by contact with

the "public", which we conclude are persons other than Department employees.

The last criterion in Article XLI, qualification for a Federal
income tax deduction for home office space under pre-1976 tax laws, 1s
one which provides us with little puldance here. Scetlon 162{a) of the
Internal Revenue Code permitting deductlons for expenses incurred for
maintaining office space in one's home lacks speciflcity. Moreover, a
reading of the legislative history of the Tax Reform Act of 1976, the
law which succeeded the pre=1976 tax laws referred to in Article XL1,
reveals major disygrecments of interpretation between IRS and the Federal
courts regarding those broad qualifications. In any event, we agree
with the Grievants and £ind no comditions added Lo the Agreement by the
inelusion of the tax deduction qualification which are not already
required by the first erlterion set forth in Article XLI, to wit: that
only anployees "who are required by the appointing authority to dedicate
office space in their homes for the purpose of conducting State business"
are eligible tor the office allowance. Finally, any cvidence adritted
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regarding a partlcular Grievant's Tilirg in any plven year for a Federal
tax deduction is neither determinative nor heipful. That evidence 1s
totally self-serving. Absent evlidence of an IRS audit, we have no means
of determining the accuracy of the facts submitted and whether in fact
that Grievant qualified for the deduction. Moreover, no employer sanction
for the claim was required at any time when glving such permission also
required the employer to pay extra compensation.

The pay available to an employee under Article XLI is compensation
for the inconvenience and potential added expunsc lncurred by an individual
and his family due to the regular and necessary performance of work
responsibilities at home. It is not the same as a tax deductien, which
means to "rebate" a taxpayer for a certain amount of expenses the taxpayer
can substuntiatc were incuwrred ln the production of income. Here we
. must determine not if a taxpayer does in fact use part of his home for
the purpose of producing income, but rather, whether a particular State
employee should recelve compensation above that which his position
description calls for to acknowledge the lmposition of inconvenience and
expense on him distinct from most other State employees.

THE GRIEVANTS' ELIGIBILITY

The question now is how much inconvenience is required before an

employee is entitled to receive the extra pay under Article XLI? Certalnly,

it is a matter of degree. See e.g., Grievance of Hugh Brady et al., 3

VLRB (1980), where we were required to make a judgnent on the inconvenience
imposed on an employee by the relative stales of "availability" and "on
call" status. Federal court decisions are not compelling as the Federal
employee guldelines for offlice allowance eligibility are more llberal

than those applicable here. In the Federal cases, because of less
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stringent requirements, doubt (of eliglbility) 1s resolved in favor of
the employee. Here, where the State is required to pay out extra money
not included in an eligiblle employee's baslc income, doubt, we feel,
should be resolved in favor of the employer.

Based on the foregolng findings of fact rcgarding each Grievant's
actual work habits and responsibilities as determined by their particular
positions, and the extent and nature of work-related telephone calls
made and received by cach Grievant at home, we make the following determinations.
We find only Grievant Alwood clipible for the office nllowance provided
in the Agrcement, having met what we consider the essentlal requirements
ol Article XLI. Grievauts Roy, Troyse, and Mnaty do not.

We conslder [lrst the prevailing Grievant. Kenmeth Atwood's duties
involve the inspection of llcensed pesticide dealers and suppllers
Lthroughout a larpe part of western Vermont Lo cnsure compliance with
State ard Federal pesticlde industry regulations. He is not provided
with office space by the Department. The nature of his work requires
that he be on the road approximately 32 hours out of every 40-hour week.
The remaining elght hours a week are spent doing certaln work-related
dutles at home. For example, he recelves and makes two to three work-
related phone calls on his home telephone per week. Some calls which he
receives are generated by the release of his home telephone number to
persons other than Department employees for the purpose of conducting
State buslnoss,  He uses space at home to complete dadly activily reporis
accounting for Lime spent on the job and to update his records of (pesticide

dealer) iicensces. His work-related mail conws to hds home,
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lis dutics also require him to carry various pieces of equipment;
ard supplies that are needed on any plven day of inspection duties.
Because he has not been provided with an office by the Department, and
because he nust have a number of supplies readily accessible to him, Mr.
Atwood must dedicate same space in his home to store a substantial
amount of State-owned equipment and materials used 1n the normal course
of his duties. (See firding # 85 | infra.)

In owr opinion, all of these factors combine to make Grievant
Atwood's work-related use of his home a necessary and continulng condition
of his employment and the efficient operation of the Department.

We now consider Grievant Fmery. Mr. Emery does not qualify for an
office allowance malnly because the Department at all times relevant
here has provided him with adeguate office space Lo do what record
keeping, report writing, and filing his position requires. 'The time he
currently spends doing these activities at home could be reallocated in
conjunction with his road work to complete those functions at his Montpelier
office. Mr. Hmery's use of home space for work appears to be motivated
more by personal convenlence and not for the employer's benefit.

Mr. Roy, as well, does not qualifly for the office allowance. Notwithstanding
the faects that he does some work-related activities at home, and has
chosen to dedicate some space in his home for that purpose, we cannot
find that the nature of his position actually requires the mainterance
of home oiflice space. M. Roy spends five hours o weck working at hone.
During this time, he spends two and one-halfl hows nakding and receiving
wopk-related telephone calls at his home, and twou and one-hall hours

doing some record keeping, report writing, aru reading of' Federul eogg
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inspection program regulations. In our judgment, however, the portion
of his time spent doing so does not rise to the level of inconvenlence
contemplatad as compensable under Article XLI. The need to desipnate
office space in cne’s home does not automatically follow the regular yet
relatively light use of one's home phone for work-related purposes. MNor
does it result from an employee's practice of doing some work-related
paperwork or reading at home., Mr. Roy was merely required to use some
space (less than office space would constitute) at his home and to be
available by telephone at home, no more, no iess.

Finally, Grievant Troyse is nct entitled to the office allowance
for three reasons. First, and most compelling, the nature of his work
does rot require it. ‘The efficlency of his inspections 1s increased by
being unannounced. He does not need to telephone regulatees to explain
or to counsel them regarding compliance methods. His job requires
little discretion or follow-up negollations. In Mr. Troyse' case, the
amount of time he found it necessary to work at home was one-hall” to one
hour a week, or 10-15 minutes a day. Testimony of Mr., Troyse and his
supervisor indicated that the paperwork done by Mr. Troyse at home
could, ard 1n most instances should, be done at each inspection site
throughout his workday in the State vehicle provided Mr. Troyse. Second,
any equipment and supplies required in the course of his dutles could be
stored in the vehicle provided him by the Department. Thus he wis not
requirad to desipmate space in his home, as wos Grlevant Atwood, for
this purpose. Third, for the greater periad of time upon which this
elaim is based, Grievant Troyse, at his request, reccdved no work-

related phone calls at his home from the "pubiic'. All in all, Mr.
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Troyse' option to do some required reporting functions at home was
motivated by personal convenlence, and was not necessary to his effective
Job performance or the efficlent operation of the inspection program
under his control.
ORDER
NOW, THEREFORE, based on these findings of fact and for the foregoing

reasons, it 1s hereby ORDERED that:

i. the grlevances of FRANK TROYSE, BILAKE RCY, and JAMES

- EMERY are DISMISSED; and
2. the grievance of KENNETH ATWOOD is ALLOWED ; and
3.  KENNETH ATWOOD shall be pald an office allowance pursuant

to Artlele ¥LI of the current Agreement between the State of Vermont

and Vermont State Brployees' Assoclation, Inc., for the Non-Management

. unit, retroactive te July 1, 1979.
Dated this _g_“'day of January, 1981, at Montpelier, Vermont.
VERMONT LABOR RELATIONS BOARD
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/;%///_ {7’/ ‘N

Wi1liam G/ Kemsley /.":
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