VERMONT LABOR RELATIONS BOARD

GRIEVANCE CF':
DOCKET NO. 81-5
ROYAL BUSHEY

FINDINGS OF FACT, OPINION, AND ORCER

On February 6, 1981, the Vermont State Employees' Assoclatlon, Inc.
(hereinafter "VSEA") filed a grievance on behalf of Royal Bushey
(hereinafter "Grievant") with the Vermont labor Relations Board, alleging
Grievant's resignation was not voluntarily given; that he was, in fact,
dismissed and no just cause existed for such dismissal. The State
contends this matter is not a grievance and, thus, the Board lacks
Jurisdiction.

Hearings were held at the Board hearing room in Montpelier on May
21, 1981, and June 18, 1981. On May 21, Kimberly B. Cheney, Chairman,
and James S. Gilscn were present for the Beard. Cheney, Gilscn, and
William G. Kemsley, Sr. were present on June 18. Assistant Attorney
General Bernett E. Greene represented the State; Michael R. Zimmerman,
counsel for VSEA, represented Grievant. Requests for Findings of Fact
and Memoranda of Law were filed by VSEA and the State on July 14, 1981,
and July 16, 1981, respectively.

During deliberations on this matter, Mr. Cheney arnd Mr. Gllson were
unable to agree on the disposition of the case. Pursuant to stipulation
of the partles, Mr. Kemsley reviewed the entirve record ard particlpated

in the decislon.
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1. dGrilevant wns a permanent-status classified employee of the
State amd, as such, entitled to all rights afforded such enployees by
the Agreement between the State and VSFA for the Non-Management Unit,
which wes in effect from July 1, 1979, to June 30, 1381 (Joint Exhibit
#1, hereiralter “Agreement").

2. In June, 1975, Grievant became an employee of the Vermont
Department of Corrections and remained so, in varlous positions, until
January 22, 1981, From about June, 1975, to August of 1975, Grievant's
position was temporary Correcticnal Officer. From August of 1975 to
December of 1975, Grievant held the position of full-time Correctional
Officer. From December of 1975 to January of 1978, Grievant held the
position of Correctional Counselor, From January, 1978, to November 1,
1978, Crievant's positlon was Probation and Parvle Officer. Frum November
1, 1978, to August 20, 1979 (Grievant's Exhibit #4, Pages 1-2), Grievant's
position title was Community and Residential Program Coordinator A (Pay
Scale 15), and his workplace was the Woodstock Community Correctlonal
Center. From August 20, 1979, to Jamary 22, 1981, Grievant's position
title was Assistant Superintendent A (Pay Scale 15), and his workplace
was the Woodstock Community Correctlonal Center (Grievant's Exhibit #4,
Page 2; Grievant's Exhibit #14).

3. Durdny; his entire period of employment by the Department of
Correctlions, Grievant received numercus letters of praise and commendation
(Gricvant's Exhibit #2). In addition, during the period beginning
Cctober 27, 1978, and ending Jarmary 23, 1680, Grievant's Performance
Evaluations were all overall 4's ("frequently exceeds job requirements/
standards")(Grievant's Exhibit #3, Pages 1, 2, 6, and 7). During that
same perlod, Grievant recelved an officilal letter of reprimand from

Richsrd L. Bashaw, Director, Adult Correctional Facilities. That reprimand
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dated August 11, 1980, criticizes Grievant for not cleaning "red substance"
from the celling of the maximum security area of the Woodstock Facility
(Grievant's Exhlibit #5).

4. During most of the period Grievant served as the Assistent
Superintendent at the Woodstock Facility, the Superintendent of the
Facility was Winston E. Riley.

5. During Grievant's terure as Assistant Superintendent, the
Woodstock Facility operated with three shifts - the first shift from
7:30 a.m, to 3:30 p.m., the secord shift from 3:30 p.m. to 11:30 p.m.,
and the third shift from 11:30 p.m. to 7:30 a.m. Each shift was headed
by a Shift Supervisor {(Pay Scale 10 position).

6. As Assistant Superintendent, Grievant was second in command at
the Woodstock Facility {(Grievant's Exhibit #1), ard was often required
to serve as the Acting Superintendent in the absence of Superinterdent
Riley (Grievant's Exhibit #6).

7. Grievant's dutles as Assistant Superintendent included contact
with various public and private agencles (eg., the courts, sheriff's
departments, probation and parole offlcers, vocatlonal rehabilitation
officials, CETA officials) in connection with rehabilitation programs for
irmates (Grievant's Exhiblt #i). In order to facllita;;e Grievant's
performance of those and other duties, Grievant worked the first shift
(7:30 a.m. to 3:30 p.m.}, Mondays through Fridays.

8. On October 14, 1980, 24 employees of the Woodstock Faclility
{mot including Grievant) filed a purported grievance with Superinterdent
Riley (Grievant's Exhibit #16), wherein they complained of a rumber of
problems concerning working conditions at the Facility. The grievance

complained of the high rate of turnover at the Facility (1979 - 122%,
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1980 - 96%) which was much higher than existed at any other correctional
facility, the low salaries for correctional officers, the understaffing
of the Facility, the placement of employees In lower pay grades than
thelr duties entitled them to, the lack of training provided employees,
and the filure of the Department to correct these problems.

We take judicial notlce of the following cases which have been
filed with this Board relative to the events occurring at Woodstock:
#80-81 - VSEA v. Department of Corrections, Unfalr Labor Practice Charge;
#80-91 - Grievance of John O'Hara; #80-91 - Grlevance of Mark Richmond.
Some of the Woodstock employees subsequently met with William Cluros,
Commlssioner of the Department of Corrections, in his office in Montpelier.
After this meeting, Ciurvs acheduled a meeting with all the employees
who signed the grievance. The VSEA Executive Director, Judy Rosenstrelch,
requested permission to attend, but this was denied. The Commissloner
apparent]y did not. want the VBEA involved. The VSEA filed an wfalr
labor practlce, later withdrawn, over this issue. The employees were
dissatisfied with the results of that meeting, and subsequently, some of
the employees decided to stage a "sickout™. On November 11 amd 12,
approximately elght or nine employees staged a "sickout", staylng away
from work.

9., We infer that these preceding events caused significant
disruptions in normal management-staff relationships. One result of the
"sickout" was that two of the employeces participating in the

"adekoul" wore Cleed an Bovember My 1980 (Gelovant's Bxbidbiv #10,
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Papes 1-2; Orievant's Exhiblt #11, Pages 1-2). The other result was an
ever greater irvolvement of the "central office" in the day-to-day
operations of the Woodstock Facility. On November 11, 1980, (the first
day of the "sickout"), Richard Bashaw, Director of Adult Facilities;
Barbara Morrissey and William Anderson, Personnel Admirdstrators, arrived
at Woodstock and remained for most of that week, Shortly after this
week, the Department of Corrections ran a two-week training program for
the staff of Woodstock.

10. Richard Bashaw, as Director of Adult Facilities, cccupled the
third position fram the top of the chaln of command within the Department
of Corrections. He was answerable to Deputy Commissioner Anthony Schembri,
who, in turn, was answerable to Commissioner William Ciuros, Jr. As
Divector of Adult Facilities, Bashaw was responsible for securdty ard
aperations of all six comunity correctiomal eenters In Vermont.

11. On December 3, 1980, Bashaw instructed Superintendent Riley to
write a new work schedule for the Woodstock Facility, which schedule
would, among other things, place Grievant on the second shift at the
Facility. Bashaw informed Rlley his purpose in placing Grievant on
second shift was to have an experienced member of the Faclllty staff on
second shift. Superintendent Riley, however, protested on the grounds
that such a schedule change would, in essence, make Grievant a Shift
Supervisor (Pay Scale 10}, ard that such use of someone in Grievant's
pay scale (Pay Scale 15) would not be "cost effective™. In addition,
Superintendent Riley protested because the nature of Grievant's job
demanded that he work the firsty shift, and that it he was taken off that

shift, the treatment program at the Facllity would suffer severely.
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12, As & result of the December 3, 1980, meeting between Riley and
Bashaw, Riley did not draw up a new work schedule for Grievant, but
Bashaw did. The new sehedule, which was to be effective from December
8, 1980, to January 8, 1981, was as follows:

A.  On Mordays and Tuesday, Grievant was to work from
3:30 p.m. to 11:30 p.m. as second shift supervisor;

B. On Wednesdays, Thursdays, and Frldays, he was to work
from 12:00 p.m. to 8:00 p.m. as Assistant Superintendent.
(Grievant's Exhibit #7). 'his shif't did not fit any of the existing
shifts at the Woodstock Facility.

13.  On December U, 1980, Bill Finnigan, who had been temporarily
assigned from the St. Albans Facility to replace ane of the Woodstock
emplcyees fired for participating in the “sickout", perscnally dellvered
to Grievant a copy of his new shift schedule. That was the flrst knowledge
Grievant had of the change. When he saw the new schedule, Grievant was
concerned, since on Mondays and Tuesdays he would not be able to funetion
at all as Assistant Superinterdent (especlally since he would be cut off
from courts, sheriff's departments, and other agencles with whom he
normelly dealt in connection with the treatment program at the facility),
and that on Wednesdays through Fridays, he weuld only be able to function
as Assistant Superintendent for half the day. He told Superintendent
Riley of his concerns,  Superintendent Riley apologirzed Lo Grievant and

explained that the schedule change was beyord his control.
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J4. Urlevanl complied with the schedule change drawn up by Bashaw.
On those days when Grlevant was performing the duties of a Shift Supervisor,
his Assistant Superintendent duties were performed by 2 variety of
people. Bashaw, Finnigan, and Paul Silva, who was normally assigned as
a Correctional Counselor B (Pay Scale 13) at the St. Albans Facility,
and who was temporarily assigned to the Woodstock Facility, all performed
Grievant's Assistant Superinterdent duties on various days.

15, On Priday, December 12, 1980, Conmissioner Clures appointed
the members of an "assesament team" which was dispatched to the Woodstock
Ficiligy to investipate the alleged improprieties there. The team was
to be headed by Bashaw, and other menbers were Carl Roof (whose position
was Adult Field Services Manager, Pay Scale 18), Finnigan, Silva, axd
Fred Jacobs (Correctional Officer, Pay Scale 8). One of the mondates of
the assessment team was to assume control of the operation of the Facility.
Bashaw was placed in charge of the Facllity per order of Commissicner
Cluros (State's Exhibits #1, 2).

16,  On Sunday, December 14, 1980, between 3:00 p.m. and 4:00 p.m.,
Riley, who was at his home, receivad a telephone call from Bashaw, who
instructed Riley to meet him immediately at the Holiday Inn in White
River Junctlon, Vermont. At the meetlng, Bashaw showed Riley the two
memoranda from Ciuros placing Bashaw in control of the Woodstock Facility
(State's Exhibits #1, 2). Bashaw also told Riley, "Bad news, Geno, the
boss wants you out, and Bushey, too." Bashaw informed Rlley he had
until 8:30 a.m. the following day to elther resign or be fired.

17. Riley rever told Grievant what Bashaw had tcld him, that the

"poss"™ wanted Grievant "out, too."
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18.  Also, on December 14, 1980, the entire assessment team arrived
at Woodstock, and Bashaw assumed the duties of Superintendent of the
Woodstock Facility.

19. On Monday, December 15, 1980, Superintendent Riley submitted a
letter of resignation, dated December 15, 1980, to Bashaw at the Woodstock
Facility (Grievant's Exhibit #8). On that date, Riley ceased functioning
as Superintendent of the Woxdstock Facllity. Grievant did not, at any
time from then until his resignation on Jarwary 8, 1981, serve as Superintendent
or Acting Superintendent. Between then ard January 7, 1981, Bashaw,
S1lva, and Roof so served.

20. On Monday, December 15, 1980, after he had submitted his
resignation, Rlley went to Grievant's home to tell him about the resignation,
Riley told Grievant he had resigned because there was no cholce; that 1t
was elther resign, or face the stigma of dismissal.

21. On Monday, December 15, 1980, after Grievant had reported for
duty at the Facility, he discussed his schedule change with Bashaw.
Grievant explained to Bashaw that the schedule change not only Impaired
his abllity to perform the dutles of Asslstant Superintendent, but that
it was in violation of the Agreement because his shifts dld not match
any existing shifts at the Facility.

22. Article XVII of the Agreement, provides:

New Shifts — In any...institutlon, prior to
establishment of a new shift (a shift with

sterting and quitting times different from any
existing shift) or a new workweek {a combination

of workdays constituting 40 hours which is different
from any existing combinatlon of workdays, or which
includes evenings or half-days), the appointing
authority shall notify the Association and shall

negotiate the impact of that decision to the extent
required by law..."”
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23. When Grievant protested the shift change because 1t was a
violation of the Agreement, Bashew responded that It was not a normal
situation at the Woodstock Faeility, and the restraints of the Agreemert
did not apply.

24, ‘There is no evidence before the Board the Governor declared an
emergency pursuant to Article V of the Agreement, due to a problem with
immate contrel, which would have permitted the employer to take whatever
actions may have been necessary to carry out the mission of the Agency.
In the absence of this, the Agreement is controlling. Thus, Bashaw's
actlon In changing Grievant's schedule was in violation of the Agreement.

25,  Also, duwring thelr conversation on December 15, 1980, Bashaw
told CGrlevant to vacate his office, which was adjacent to the Superintendent's
office, and move to the offlce then used by the secretary. The secretary's
affice was on the opposite side of the Facllity in the Operaticns Office.
The reason for the move was Bashaw wanted the secretary closer to his
office because of the arrival of the assessment team at the Facility.
Grievant protested on grounds the Operations Office was too noisy, that
he needed a private office, and there were other closer, more private
spaces to which he could move his office. The conversation ended in
apparent misunderstanding. Grievant thought the matter would be further
discussed the following day; Bashew understood Grievant would be out of
his office by the end of the day.

26. Also on December 15, 1980, Raymord J. Filette, Superinterdent
of the St. Albans Correctional Facility, summoned Richard Friel to his
office. Friel was, at that time, the Coordinator of Treatment Services
at the 3t. Albans Facility, but was consldering whether or not to accept
a transfer to the Woodstock Facllity. Pilette led Friel to believe both

Klley and Orievant had been removed at Woodstock. later that day, Friel
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telephoned Grievant. Friel told Orievant what Pllette had said. Grievant
confirmed Riley had been forced to resign, but assured Friel he was still
working at Weodstock.

7. On Tuesday, December 16, 1980, prior to Grievant's arrival at
work, Bashaw ordered Flnnegan to clean out Grievant's desk and offlce,
and put his belonglings 1n boxes. Finnigan did so, and was cbserved
doing so by co-workers of Grievant. Later that day, when Grilevant arrived
for work, he discovered his belongings in boxes In the middle of the busy
Operations Office. Cther staff members with whom he spoke expressed
surprise at Bashaw's actlons, and even Finnigan was apologetlc.

28.  Also on Decenber 16, 1980, at the St. Albans Facility, Friel
tald Pilette he had spoken to Grievant the day before, and that Grievant
was sti11] working at the Woodstock Facility. Pllette replied, "Dick
(Bashaw) wants them both out of there, He'll resign, too." ITater that
day, Friel telephoned Grievant and told him about Pilette's comment.
Grievant responded he was optimistic working with Roof and hoped to make
a go of it.

29. Normally, as Assistant Superintendent, Crlevant played a part
in the selection of employees to f1ll vacancles In positlons at the
Woodstock Facllity. After Bashaw assumed command, however, Grievant was
not allowed to participate in the selection of employees to fill vacancies.

30. On December 30, 1980, Grievant had a conversation with Bashaw.
Bashaw told Grievant the assessment team might "possibly" recammend that
Grievant be removed from his position as Assistant Superintendent.

Bastew Intormed Grivvant he himself would recumend he be removed.
Bashaw said that (1) 1t appeared that Mark Rictmond (the third in commard

at the Facility until he was dlsmissed on November 24, 1980) had actually
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run the Facility rather than Superintendent Riley or Grievant, and {2)
Grievant had rnot dealt adequately with persornel matters. Grievant
became upset at Bashaw's comments, and said he felt the assessment
team's observations were erroneous, especialily since his new schedule
did net allow him to devote all of his time to his duties as Assistant
Superintendent, He also told Bashaw he would fight any effort to remove
him as Assistant Superintendent.

31. Later that day, Grievant, in an effort to corroborate what
Bashaw had told him about the assessment team's tentative recommendation,
spoke to Reof ard Silva, both of whom were surprised tc hear what
Grievant reported. Neither was aware of such a tentative recommerndation.
Ag a result of those conversations, Grievant concluded Bashaw had lied
to him about the assessment team’s "possible" recommendation for his
removal as Assistant Superintendent, Grievant believed Bashaw was the
only member of the assessment team who felt he should be dismissed.

32.  On Janmuary 4 or 5, 1980, Grievant learned Roof had been appointed
as the new Superintendent of the Woodstock Facllity. Grievant was
pleased at the news of Roof's appolntment, since Grievant had falth in
Roof's integrity, and felt confident he and Roof could work together
successfully. At the time he was appointed, Roof told Grievant Bashaw
would be the one makdng declsions at the Woodstock Facility.

33. On Tuesday, Jaruary 8, 1981, before he was scheduled to begin
work, Grievant went to Riley's home. Grievant was very upset and told
Riley he was seriously considering resigning because of what was occurring
at the Facility. Riley told Grievant, "you're next on the 1ist" to be
potten rid of, At some point, either at this meeting or previously,
Riley reminded Grievant he belonged to VSEA amd had certain rights to

pﬁrsue there.
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34,  Shortly after Grievant reported for work that day, he went to
Roof''s office where he overheard Roof talking on the telephone. From
the nature of the conversatlon, Grilevant assumed Roof was speaking to
Bashaw and that the conversation involved how to break the news to
Grievant that he was being dismissed. Grievant immediately requested
that an assistant, who was also present, type a letler of resignation
which Grievant dictated. The letter, which was addressed to Bashaw and
dated January 8, 1981, read as follows:

I am hereby resigning my position as Assistant
Superintendent of Woodstock Community Correctional
Center erfective January 22, 1981.

Over the past six weeks the workdng conditions at

this facllity have become intolerable and an effront
(s3ic) to basic human dignity. (Grievant's Exhiblit #14)

35, As the letter was belng typed, Roof finlshed his ielephone
conversation, came cut of his office, Instructed the assistant to hold
all his calls, and asked Grievant to come inte his office. Grievant
requested that he be given five minutes, and Roof agreed. When the
letter was typed, Grievant signed it, and went Into Reof's office.
Grievant harxded the letter to Roof, saying, "Here, I beat you to the
punch." Roof replled, "That makes things easler." Grilevant then eft
the Facllity and dld rnot retwrn.

3. Reof had, in fact, been talking to Bashaw on the phone about
firievant, but the discusslon was not on how Lo tell Grlevan' he was
belng dismissed. Roof' had decided to put Grievant on a "speclal probatlonary
reriod" because of his deficlencles, and was discussing this with Bashaw.

37, During the two or three weeks prlor to his resigiatlon, Grievant
was in emctional turmoil. He had made correctlons his life's work, and,

rom whiat had occurred at the Facllity, especially after the assumption of
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control by Bashaw, Grievant could see his career coming to an end. As a
result, he was angry, nervous, confused, depressed, and weepy. He was
aware of dismissals of the two employees as a vesult of the "sickout"
ard, having seen the evidence against them, felt those dismissals were
groundless. He was aware that a Correctional Officer at the St. Albans
Iacility had been dismissed as a result of beirg "set up" (Grievant's
Exhibit #12, Pape 1). He distrusted Bashaw in particular, and felt that
the administration of which Bashaw was a part would mamifacture evidence
agalinst him in order to dismiss him. The triggering incidents leading
to his resignation were the schedule change and hils discussion with
Rlley the morning he resigned. In the face of what he viewed as a
corrupt, urprinclpled administration which had decided to dismiss him,
he decided to resign, rather than face the stigma of dlsmissal. He had
never before serlously consldered resignation, and would not have resigned
had he céncluded his job was saffe. The anticipation he was golng to be
Mred caused him to resign. He chose resigration over dlsmissal because
his reputatlon was at stake ard a resigration caused no adverse Impact
on his record.
38. PRules and Repulations for Personnel Admindstration provide, in

pertinent part, as follows:

2.038 SEPARATION is the termination of an employee from

amployment by the State through resignation, removal,

dismissal, retirement, or layoff,

2,0384 RESIGNATION is a separation of an employee from
State service by his own voluntary act.

12.02 A resignation once submitted shall not be withdrawn

by the employee without the consent of the appointing
authority.
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CPINICN

The 1ssue before us is whether Grievant's resignaticn was voluntary
or involuntary. If 1t 1s deemed inwvoluntary, Grievant asks us to rescind
the resignatien and consider it tantamount to an unjust dismlssal.

Tn cowes where Ltheee Booa question whether an empioyee has resipned
involuntarily or voluntarily, we will adopt the standard for constructive
discharge applied by the courts, labor boards and arbltrators. In Young

v. Southwestern Savings and Loan Association, 509 F2d 140 {2 Cir 1975),

a Title VII case involving religlous diserimination, they stated:

The general rule 1s that i1f the employer dellberately
makes an employee's working conditions so intolerable that
the employee 1s forced 1nto an involuntary resignation, then
the employer has encompassed a constructive discharge and is as
liable for any illegal conduct involved therein as if it had
formally discharped the agpgrieved employcce.

Federal courts hive applied this standard in Title VII employment

discrindrotion caser.  Young, supra. Muller v, Unlied States Steel Cop,,

509 F2d 923 (10th Cir), Cert. Denled (1975). Calcote v. Texas

Educational Foundaticn, 578 F2d 95, S5th Circuit {1978). The Natiomal

Labor Relations Board has applled the standard where it is alleged an
employer has forced an erployee to qult his job because of unlon activities

or union membership. J.P. Stevens and Co. v. NLHB U.S. Ct. of Appeals,

Sth Cireuit, 80 LRRM 2609 (1972). Arbitrators, in cases alleging constuctive
discharge, have, while not specifically applylng the above-stated standard,

made determinations based on llke standards. Illinols Bell Telephone Co.,

U5 LA 273 (1967). lmphis Publishing Co., 51 LA U65 (1968). Georgla-

Pacific Corp., %6 LA U474 (1971).
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The Key question in such cases 1s whether the employer has deliberately
nde an omployee's working conditions so Intoleruble that the employee
is forced into an involuntary resignation. There exists disagreement in
case law as to what employer intention is required in order tc find
constructive discharge. As Schlei amxd Gmssran observe:

Yowy: indicuales that the ondy cmployer intentlon

which 1s required to find constructive discharge is

that an employee find a pollcy intolerable and that the
policy be an intentional pollcy of the employer. Muller
seems to require a specific company intent to get rid
of the erployee, which 1s analogous to the rule laid
down by the National Labor Relatlons Board...where

such intent has long been required.”

M@M@(Eﬂﬁw Schlel ard
Grossman, BNA, 197G (Pages 536-37).

We believe the proper standard 1s that enunclated in Muller.

Trus, two tests have to be met here: 1) working conditions have to
be intolerable; and 2) the establishment of such conditions must be intended
by the employer to get the employee to resign.

Such dellberate action by the employer can be done through establishing
wages, hours or working corditions of an employee In a discriminatory
manrer and/or in violatlon of the collective bargaining agreement, and
harassing or humiliating an employee [See Stevens, supra; Georgia Pacific

Corp., supra; Youny, supra; Calcotte, supra; Robert Fredericks v.

Georgla-Pacific Corporation, U.S. District Court, Pern, 331 F. Supp, 422
{1971) 1.
There was action taken by the State In the person of Richard Bashaw

which seriously undermined Grilevant's working conditions. Bashaw perscnally
drew up o work sobedote Pore Gelovant which woe Inovielation of the
Agreement and made it impossible for Grievant to perform all the dutles

he normally did as Assistant Superintendent.

B



Article XVII ot the Agreement provides:

Prior to establishment of a nmew shift (a shift with

starting and quitting times different from any exlsting

shift) or a new workweek {a combination of workdays

constituting 40 hours which 1s different from ary existing

conbination of workdays, or which includes everlngs or half

days), the appointing authority shall notify the Assoclation

and shall negotiate the Impact of that decisiocn to the extent

required by law...

The schedule Grievant was assigned to work constituted such a new
shift and new workweek, 1t was established without notifying VSEA and
negotiating with it, and without a gubernatorial declaration of an
emergency. The schedule change had a great impact on Grievant's ability
to perform as Asslstant Superintendent. He now had only one and a half
days per week to deal with the agencies he normally dealt with in the
course of his work, whereas previcusly he had five days. On two days he
was unable to perform as an Assistant Superintendent at all as he was
assigned to be a  Shift Supervisor.

When working as Shift Supervisor, Grievant realized an effective
demotion. This loss of status was accampanled by the Incident where
Bashaw ordered Grievant's desk and office to be cleared out; all his
belongings to be put in boxes in the middle of the office to which he
was being moved. This was done, and was observed by co-workers of
Grievant. Grievant I'clil embarrassed at such action which was viewed by
subordinates who accorded nim respect as second-in~command at the Facility.

Other actlons of Bashaw deprived Grievant of his normal responsibllities
as Asslstant Superintendent. Grievant, without any explamation, was

deprived of his normal responsibility of taking part in the selecting of

erployees to fill vacancles at the Woodstock Facllity. Also, when Riley
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was Superintendent, Grievant often served as Actlng Superintendent in
the absence of Riley. towever, when Bashaw becams Acting Superintendent
upon Riley's resignation, Grievant was not allowed to serve as Acting
Superintendent in Washaw's absence; Paul Silva and Carl Roof so served.

Thesc actions by Bashaw sericusly worsened Grievant's working
conditions as they effectively made 1t impossible for Grievant to perform
hils Assistant Superintendent duties, Further, Grievant was well aware
lashaw Lelt he should be removed as Assistant Superintendent for oh
December 30th Basluw informed Grievant he would recommend such actlon,
Moreover, Bashaw represented to Grievant that the assessment team was
unanimeus in thls recommendation; a representation we find from the
creditable evidence Lefore us to be contrary to fact. BRashaw's Intontions,
hls apparent control over the assessment team, his personal affronts and
perceived mendacity towards Grievant, led Grievant to conclude he was
going to be dismlssed.

However, the key element here 1s rot Grievant's perceptlon of his
job security but whether management, in fact, deliberately made his
working conditions so Intolerable he would resign. The question before
thls Board is whether Bashaw's actions were designed to circurwent the
just cause requirement for dismissal and force Grlevant to reslgn or
were necessltated by manapement reasons.

We have examined each of the actlons taken by Bashaw, and, taken
together, the actions appear designed to force Grievant to resign. The
first action taken Ly lshaw which adversely lImpacted on Grievanl was
the schedule change. Bashaw claims it was necessary to place Grievant

on the second shift in order to have an experienced member of the Facility
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staff on that shift. He was aware the change viclated the Agreement,
but felt the restraints of the Agreement did not apply because it was
not a normal situation at the Woodstock Facility.

The evlidence does not support Bashaw's claims. There 1s no evidence
before the Board indicating an emergency situaticn existed at the Facility
regarding tnmate control which permitted manapement netion contraventing
the provisions of the Agreement. Grievant's schedule change was effective
Lecemper 8, 1980. This was almost four weeks after the November 11 and
12 "sickout" had left the Facility shorthanded. If there was any emergency
situation, it existed on November 11 and 12, not four weeks later when
there is no evidence there was a problem with Irmate control.

Further, if Bashaw actually needed an experienced person to handle
the second shift, he should not have selected Grievant, who had no
previous experience in that position, Perhaps Bashaw could have located
an experienced supervisor at another facility to handle the shift. Be
that as 1t may, his reasons for giving the assigrment to Grlevant are
suspect; he placed Grievant there, a person lacking experience as a
shift supervisor, in viclation of the Agreement. An additional factor
of Importance is that the schedule change impaired Grievant's effectiveness
as Assistant Superinterdent, further calling into question the necessity
of the change for management reasons.

Bashaw's next siitlon was havinge Grievant's office moved. Bashaw
contends this was done to have the secretary closer to him. However,
events occuring with the move camnot be defended on grounds of inereasing
efficlency. First, Grievant was moved to an office on the cpposite side
of' the Mucility In spite of the existence of closer and more convenient

office space which would have allowed him close contact wlth the Superintendent.

- 302 -



Further, the way this move was carried out humiliated Grievant in front
of his co-workers. Grievant, as Asgistant Superintendent armd second in
camand at the Facility, was accorded respect from his subordinates.

The actlon of taking Grievant's belongings out of his office without his
supervision and knowledge, and placing them in boxes, carmot be supported
on grounds it was done for "efflciency" purposes. Instead, it indicates
an obvious demonstration to Grievant and other employees that Grievant
was "out of favor" with the management of the Facility - namely Bashew.

That these actions were designed to force Grievant to resign 1s
strengthened by the wnidisputed evldence Bashaw wanted Grilevant removed
from bls position. Bashaw further told Grievant it was the "possible"
recommendation of the assessment team that Grievant be removed as Assistant
Superintendent. Two members of the assessment team, however, told
Grievant they were unaware of such a tentative recommendation by the
assessment team. It is clear Bashaw wanted to give Grievant the impression
that the '"cards were stacked against him" continuing as Assistant Superlntendent.
Implicit in this 1s pressure on Grievant to force him to resign.

We conclude Grievant was involunarily forced to resign and thus
constructively discharged. The effect of Bashaw's actions was to make
Grievant's workdng conditions intolerable and such actions were dellberately
interded to clrcumvent the corttractual Just cause requirement for dismlssal
and force Grievant to resign.

The remaining question before us is the determination of the proper
remedy. Grievant was effectively discharged from a position unjustly,
ard he 1is entitled to contirue in his chosen career with the Department

of Corrections. We, thus, belleve Grievant 1s entitled to be relnstated.
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to a Pay Scale 15 positlon with the Department of Corrections. However,
we are reluctant to order a more specific remedy at this time. We are
aware another person 1s in the job he held, and we realize the potential
disruptive effects of displacement on the individuil involved and the
operation of the Facility. Alsc, we are aware the parties may have
additlonal information on the appropriate remedy that will ald us in our
final determination. Thus, we withhold issuing a final order pending
the admission of additicnal evidence by the partles as to the approprilate
remedy .

ORDER

Now, therefore, based on the forepoing firdings of fact and for all
the forepoling reasons, 1t is hereby ORDERED that:

1. the grievance of Royal Bushey is allowed; and

2. Ordievant be reinstated to a Pay Scale 15 position with the
Department of Corrections; and

3., Orievant shall be awarded back-pay Irom January 8, 1981, until
the time of his reinstatement for all hours of hls regularly-assigned
shift at the pay rate he was at on January 8, 1981, plus any negotlated
pay increases, minus ary income received by Grievant during the period
January 8, 1981, until reinstatement; and

4, a hearing be held in the hearing room of the Labor Relations
Board, 13 Baldwin Street, Montpelier, Vermont on October 15, 1981, at
9:30 a.m. {'or the purpose of allowlrg the parties to submit further
evidence on the appropriate remedy for Grievan® and the dollar amount of

back-pay. Subsequent to the hearing, the Board will issue a final order
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which includes a specific remedy for Grievant.

Dated this Jy# day of September, 1981, at Montpelier, Vermont.

VKR?;WI‘ LABOR RELATTONS BOARD
Lol €15 (i
inberly B. cﬁaey, Crairan 7

Lo

Ji S. Gilson
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VERMCONT LABOR RELATIONS BOARD

GRIEVANCE OF:
DOCKET NO. 81-5

PR

ROYAL BUSHEY

ORDER

It is hereby ORDERED:

1) the Orievance of Royal Pushey 1s allowed; and

2} Grilevant is reinstated to his posltion as Assistant Superintendent,
Woodstock Community Correctional Center; and

3) Grilevant shall be awarded $7,761.25 in back-pay for the period
January 8, 1981, to October 15, 1981, this amount representing the gross
pay Griewmbt wonld have roceivied had he workedd oo Asclstant Superinterdent
at Woodstock during the period ($11,868.30) m‘inus.tr.le gross pay Crievant
actually re.ceived during the pericd ($4,107.05). Grlevant shall rot be
reimbursed for the money he spent for uniforms and equipment required
For employment .at the Windsor County Sheriff's Depart:ner{t, and

4y  For the period October 16, 1981, until his reinstatement, or
refusal of employment, Grievant shall receive the difference between the
amount he would have received during that period had he been employed as
Assistant Superintordent and the amount he actually earmed (including
unemployment compensation recelved and not paid back) during that period.

Iated this g3 day of October, 1981, at Montpelier, Vermont.

NT LABOR. RELATIONS BOARD

Littkjt' ZE;(/iAZLLJJ

/ Kimberly T,

ney, Chalrman
L égf

# James S. Gllson
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