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FINDINGS OF FACT, OPINION, AND ORLER

Statement of the Case

On August 18, 1980, Richard F. McDorald, (hereimafter "Grievant")
Associate Professor at Castleton State College and prievance officer for
the Vermont State Colleges Faculty Federatlon, AT Local #318C, AFL~CIQ,
(hereinattor "Federation™) flled a petition on his own belalf with the
Vermont labor Relations Board. The petitlon followed denial of hls pgrlevance
at varlous levels on campus (Joint Exhibits Nos. 2-6). Grievant contended
the Vermord, State Cullepes (herelnafter "Colleres") violated Artieles TTI,
XTI, XXII, XXTIT, and XXIV of the collective barpaining agreement (hereinalier
"Apreoment") between the Federation and the Collepes and violated the
Collepes Administrative Rules concerning the ternure process In denying him
temure In March of 1680.

Specifically he charged:

1. Denial of tenure based on arbitrary or discriminatory application
of eriterin developed under Artlcle XAI(3); Article XXIV.

2. Faillure of the Academic Dean to enter her written evaluation
ard recommendation into his personrel file by the contract deadline of

February 1, 1980 [Article XXII{3), as specified in Article XXIV(3) ..
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3.  Violatlon of his right to respond to and grieve the contents of
his persormel file due to the untimely submission of the Dean's evaluation
(Arvicle XXI).

4, Procedural violatlons concernlng evaluation and ternre declsicn
by President T. Meier (Articlés XXII and XAV).

5. Errors in the Academic Dean's review and recommendation documents
(Article XXJI).

6, Failure of the College to notify him of progregs toward tenure
(Castleton State (ollege Facuity Handbook).

On August 28, 1980, the Colleges answered the petition denylng the
allegations.

A hearing was held at the Board hearing room in Montpeller on December
4, 1980. PBoard members Kimberly B. Cheney, William G. Kemsley, Sr., and
Robert H. Brown were present. Grievant was represented by Stephen
Butterfield. Counsel Nichclas DiGlovannl, Jr. represented the Colleges.

Requests for findings of fact were filed by the Federation and the

Colleges on December 18 ard 22, 1980, respectively.

FINDINGS OF FACT

1., Grievant was hired by Castleton State College in August of
1974 as an assistant professor of Criminal Justice. At that time, he
held a Master's Degree in Criminal Justlce from the State Undversity of
New York at Albany, obtalned in 1970.

2. At the time he was hired, there was no requlrement for the
holder of his position to obtain 2 terminal deyree (Ph.D.) Qualiffcations
for the job were llsted in advertising for the pusition as a Master's

Degree, teachlng and work experience {Grievant's Exhibit #1). When
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hired, Grievant was told by Division Director Holman Jordan and Acaderic
Dean Dorothy Burns that a terminal degree weuld not be required. o
thlis date, Grievant has not obtalned nor is he pursulng a terminal
degree.

3. In January of 1976, the Colleges Board of Mrustees promulgmted
and distributed to faculty new criterla for promotion and tenure (Grievant's
Exhibit #4). These criteria state in part that the requirement for
promotion to Assoclate Professor amd for the award of fenwre 1s a terminal
degree In the major teaching field or significant professional, artistic,
or scholarly accomplishment.

4.  The criterla also state:

"In the third year of probationary service, the regular
annuzl evaluation will also serve as the basis for
assessing the candidate's progress toward tenure. The
candidate will be notified of the results of this
assessment by August 3lst..."

5. In Grievant's third year of probationary service, on February
18, 1977, Academlc Dean William Feaster submitted the regular arvwal
evaluatlon of Grievant (Grievant's Exhiblt #%). HNowhere in the written
recommerdation is Grievant's progress toward terure mentioned. Mr,
Feaster does state:

"while I do not know the field of criminal justice
well, it would seem advlsable to suggest to Mr. McDorald
that he begin work on a terminal degree so that his
personal and professional growth at Castleton can
continue."

Tis evaluation was placed in Grievant's persormnel file.
{rievant was not directly notifled of the resuit of the assessment of
his progress toward tenure by August 31, 1977, as 1s required by Lhe

Colleges' tenure and promotion crilteria.
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6. Beginning in the 1977-78 academic year, and continuing through
Grievant's duration of employment at the College, he was granted a
25 percent reduction in his courseload to act as coordinator for the
Criminal Justice program (Employer's Exhibit #1).

7. Feaster submitted the anrual evaluation of Grievant in the
following academic year also. The evaluation, dated March 8, 1978,
(Grievant's Exhibit #6), recommended that Grievant be promoted to asscclate
professor. He was cited for his accomplishments in developing the Urdmingl
Justice program at Castleton where it was a "top quality program’" amd
successful in placing students in criminal Jjustice agencles. His teaching
performance was highly supported by peers, students, and his department
chairman.

Feaster alsoc recommended that Orievant be advised to pursue a
terminal defrec in order to achicve tenure. This recommerdation was
placed in Grievant's personnel Tile [as required by Article XXII(3) of
the Agreement]. This evaluation was not sent to Grievant or discussed
with him,

8. On March 29, 1979, Orlevant was notified by Castleton State College
President Wilson of his promotion to the rank of associate professor.
Grievant was evaluated under the 1976-issued terwre and promoticn criterla.
This letter praised Grievant's contributions to the institution, but
sald nothing about the advisabllity of Grievant pursuing a terminal
derrec in order Lo achiceve tenure.

9. Following his promotion, Grievant asked President Wilson where
he stood with respect to the terminal degree, and Wilson told him his
Master's in Criminal Justice would probably be considered as terminal

for his fileld.
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10. On February 27, 1979, Academic Dean Feaster submitted an
evaluation of Grievant (Grievant's Exhibit #7) stating:

"It is necessary am appropriate that he seriously conslder
application and enrollment In a terminal degree program wlthin
the next year or twe. I believe that 1t would be difficult to
recomend terure without significant progress toward achieving
a terminal degree."

The recommendation was again placed 1ln Grievant's personnel
Tile, and was not discussed with him.

11.  On December 27, 1979, Grievant revlewed the contents of his
persomnel folder for the flrst time, Under Article XXI of the Agreement,
a faculty member is permitted to review such file "at reasormble hours
upcn request”. UGrievant testifled that he had not locked at his persomnel
fi1le until this time because he had the ldea that evaluations would be
oral, and because he talked candidly with administrators about all
matters, he expected scme notlce regarding temure. He assumed that
since he had met the criterla for assoclate professor in 1978, he met
the criteria for termre In 1980. He viewed the stated criteria for the
two as identlcal.

12, After reviewlng the file, Grievant wrote, on January 11, 1980,
10 Professor Kermeth Flowers, Chalrman of the Reappointment, Promotion,
and Terure Committec (hereirafter "RPT Committee™) which was reviewing
his case for tenure (Grlevant's Exhibit #12). Grievant informed Flowers
that he was startled to find statements by Dean Feaster that he be
advised tc consider enrollment In a terminal degree program. Grievant
cialmed in the letter that he had never been so advised in weiting or

i1 person by any member of the Collepe administraticon. The letter goes
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on to clite Grievant's accomplishments at Castleton in support of his
candidacy for tenure. The accomplistments clted include:

1. Substantlal development and redireciion of the criminal
Justice program.

2. Distribution, in 1976, of an annual naticnal employment
search that informed students about career opportunities.

3. Establishment of the Ccllege as a reglonal depository
for the Matiomal Council on Crime and Delinquency's
Volunteer program.

4. Improving relationships between the program and criminal
Justice agencles, to the extent that placement of students
in criminal justlce agencles improved,

5. Establishment in 1978 of a Criminal Justice Advisory Board
consisting of heads of varicus criminal justice agencies
to review the program's curriculum and objectives ard to
recommend Inprovements.

6. Presentation of a paper in 1979 at the Convention of the
Academy of Criminal Justice Sciences; and ongolng work on
& book about capital punishment.

7. Lectures on criminal Justice toples in forums sponscred by
the Vermont Council on the Humanitles and Public Issues.

8. Member of the Rutland County Youth Services Division, a
Board which meets monthly to review cases involving juvenile
delinquency in the aresa.
9. College committee work.
10.  Service as secretary and grievance officer for the Federation.
A copy of the letter to Flowers was placed in Grievant's
personnel file.

13, Article XXIV of the Agreement provides that the faculty member
must be notified in his sixth year of service that either he 1s granted
tenure or that the next year i1s his last one-year appelntment. All
evaluations and recommendations must be forwarded to the faculty member's
personnel flle no later than February 1 of that year. Notification by

the President of the College of the declsion shall be made by Aprll 1.
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14, Evaluations and recommendatlons (per Article XXII of the Agreement)
are to be submitted by "a commlittee establlshed by each faculty assembly"”
and in a separate independent review, the "Dean or cther approprlate
administrative officer™. At Castleton State College these evaluations
were done by the faculty Reappolntment, Promotlon and Tenure (RPT)
Commlttee and the Academic Dean. The review by the RPT Committee is in
accordance with the faculty's own criteria; the reviews by the Dean and
President are 1n accordarce with the tenure criteria promulgated by the
Board of Trustees.

15. Since 197980 was Grievant's sixth year at the College, a
terwre declsion had to be made on him.

16. The RPT Committee, Presldent Thomas Meler, and Academic Dean
Rose Marie Beston reviewed Grievant for tenure. Meler was appolnted
president of Castleton State College in September, 1973; Beston became
Academic Dean in January, 1580.

17. The RPT Committee submitted thelr recommendation on the grievant
to President Meier on February 6, 1680; thls was placed in Grievant's
personnel file Pebruary 7, six days after the contractual deadline
(Grievant's Exhibits #13 and #10).

13. The RPT Committee recommended that Grievant be granted tenure.
Cited were student evaluations "ranging from ratings of very good to
excellent”, his activitles in the college ard department, strengthening
Ll the Criminal Justice program, strong recommendation by his Department
chairman, and his comurndity affairs activitles,

19. Dean Beston made her review and recommendatiorn to deny tenure
on March 5, 1980, and 1t was entered into Grievant's Personrnel file on

March 20, 1980, 49 days afier the deadline spe:zified by the contract.
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20, Dean Beston missed the February 1 deadline for twe reasons:

1. She had just arrived on the campus Jarmary 7, 1980, am
was lmmedlately confronted with the need to make one tenure recom-
mendation, nine promotlcon recommendations, and mumerocus reappoint-
ment recommendatlions -~ all of which had to be completed by
February 1. She sald there was no way to adequately review all of
these by the contract deadline.

2. In checking with prior Dean Feaster, she learned that
there had been some flexlbility in the past regarding the
February 1 deadline.

Dean Beston never spoke with Grievant about walving the February 1
deadline.

2l. In reviewing Grievant's case, Dean Beston testified that she
first familiarized herself with the Colleges' criteria on tenure. Then
she reviewed his personnel file (which included Bnployer's Exhihits #1
#6, Orievant's Exhibits #1, #2, #5 - #7, #12, and #13) several times,
reviewed all of hls student evaluations, and checked with the prior Dean
Feaster reparding Grlevant's performance.

22. Under the Colleges' criterla, a candldate for tenure 1s rated
in three categories - teaching, professicnal growth, and college and
comurdty service, A rating of "superior” in the first two categorles
and a rating of "average" in the third category is required in order for
a candidate to be favorably considered for tenure, In addition, the
Board's criteria specifies that the candldate must have the following
credentials; terminal degree in major teaching field or a significant
professicnal, artistic or scholarly accomplishment (Grievant's Exhibit #4),

?3. Dean Beston rated Grievant as "average™ in all threc categories,
She also noled bherl he had no “slgnificant professionzl, artistic or
scholarly accomplishment" which could have substituted for a terminal
degree (Grievant's Exhibit #8). She subsequently did not recommend

him for tenure.
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24, Dean Beston's recommendatlon misrepresented Grievant's rank.
She referred to him as an Assistant Professor, when in fact he was an
Assocliate Professor.

25.  Presldent Meler conducted hls own tenure review of Grievant.
He measured Grievant's record agalnst the Colleges' tenure criteria,
reviewed a number of times Grievant's complete persomel fille, read all
of Grievant's student evaluations, ard spoke with the Dean about her
recommendation.

26. On March 5, 1980, President Meler declded against a favorable
tenure decision (Grievant's Exhibit #11). Like Dean Beston, he too
referred to Grievant as an assistant professor. We find that this misrepresentation
was a typographical error and that both the President and the Academic
Dean were aware of Grievant's true rank. This document also was not
entered into Grievant's personnel file until March 20.

27. Subsequent to the March 5, 1980, recommendations by the Dean
and the President and prior to thelr insertion intc Grievant's personnel
file, the Personnel Committee of the Colleges' Board of Trustees held a
March 14 meeting on Grievant's case.

28. On March 21, 1980, the full Board of Trustees met on Grievant's
case, No one was allowed to speak for Grievant at this meeting.

29. 'The Board of Trustees and the Chancellor concurred with the
decision by President Meier not toc grant Grievant tenure.

36, on March 27, 1980, the President infuormed Grievant by lettcr

that he would not be granted tenure. He stated:
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The reason for the denlal of ternre 1s that you did net
meet, the criteria of a terminel degree and professional growth
as required in the VSC Administrative Policy on Tenure.

(Grievant's Exhibit #3)

(In this letter, Grievant's rank was correctly stated as "Assoclate
Professor". )

31. In making hls determination, President Meler dilsagreed with
Dean Beston that Grievant's teaching was "average", and rated his teaching
performance "superior". In the Presldent's view, Grlevant's teaching
wag sufflcient to meet the tenure criterla, but he was found lacking in
other areas.

32. President Meier called Grlevant in for a conference before he
gave him the March 27 rejectlon letter to discuss his review.

33. d@rievant testified that if the cited recommerddations had been
placed in his perscrinel file by February 1 he would have been able to
rebut the Dean’s statements in her evaluation which he viewed as erroneous.
He would have asked President Meler and Dean Beston to talk to their
predecessors about his performance.

34. At the hearing, the Federation argued inconsistent application
of the tenure criteria and clted the followlng instances:

1)  Willlam C. Kuehn, Associate Professor of Scciclogy and
Criminology, was granted terure by Castleton State College in
March, 1977, without a terminal degree (Grievant's Exhibits # 15
and #16).

2) Merle Woodall, Assoclate Professor of Meteorology at
Lyndon State College, was granted tenure in Spring, 1980, without
the terminal degree. His ability as a teacher and his experience
were clted as more than outwelghing the fact that he dees not hold
a terminal degree.

35, 'here was no evidence submitted from which we are able to lmd

that those cases are comparable to this case, or that disceriminatory
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treatment occurred. President Meler, in addition to Grievant's case,
reviewed nine candidates for promotion in the Spring of 1980. Four
faculty members were denled promotion to full or asscclate professor
because, in part, they did not have the terminal degree required for
such promotion. Two recelved promotions to those ranks who have terminal
degrees. The other three cases involved promotions where a terminal

degree requirement is not in force.

OPINION
The issues presented to the Board in this matter are twofold:

1) Did the Vermont State Colleges deny Grievant his right to
due process by viclating any of the procedures for tenure evaluatlon as
contalned in the Agreement and the Colleges' Administrative Policy and
Criteria on Tenure? and

2) Are the reasons glven by the Collepes for denial of
tenure to Grievant erroneous or an arbltrary or discriminatory applicatlon
cf' the criteria developed under Article XXII(3) and Article XXTV of the

Agreement?

1977 Assessment Notlificaticn

The Colleges Adminlstrative Policy and Criterla on Tenure regulres
that a faculty member's progress toward tenure be assessed in the third
year of probationary service, and that he be notified of the results.
The Federaticn contends that Grievant was never notified of the results
of such assessment, and asks this Board to rule that his due process

rights were violated in this regard.
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The Board 1s precluded from ruling on the merits of thils particular
issue because the timeliness requirements for filing a grievance have
not been fulfilled. Both the existing and previous contract between the
parties provide that a complaint must be filed "within 30 calendar days
following the time at which the complainant could have reasonably been
aware of the existence of the situation created by the College which 1is
the basis of the complaint.' Since Grievant had ready access to the
Colleges Administrative Policy and Criterla on Tenure at the time the
alleged violatlons cccurred he certainly "could have been reasonably
aware" of the exlstence of the violation well vefore the filing of the
tenure grievance in 1980 by a sinple reading of the criteria. Whatever

violation may have occurred In this regard we deem walved.

1980 Non-tenure Notlce

The Federation makes the contention that Grievant's due process
rights were violated by the failure of the College to forward the Dean's
and Presldentt's recommendations to the persommnel file by the February 1
deadline specifiled in the contract. It is undisputed that the Dean's
ard President's recommendations were not inserted into Grievant's personnel
ile until March 20,

Article XXIV of the Agreement states, "All evaluations and recommendations
shall be Torwarded to the faculty member's personnel file no later than
February 1". By Article XXII, Agreement, the faculty commlttee and
Y"Dean and other appropriate administrative offlcers" are required to
submlt these evaluations and recommendations. The president 1s not
cblipated by the Agreement to make recommendations, but to make “final

determinations." CArticle XXII(4)] The Board thus camnot find the
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President in violation on this count because there was no contractual
obligation on his part to meet a February 1 deadline. We do find, however,
that the Dean viclated the contract provisions, which we belleve, to use
the parties' phrase, 1s a "due process" vlolation.

Courts have consistently held that defined dismissal procedures
must be scrupulously observed.

In Nzomo v, Vermont State Colleges, 250-76, 136 Vt 97, 385 A2d

1099 (1975}, the Vermont Supreme Court stated:
"Defined dlsmissal procedures, although generous beyond the
due process requirement that bind the agency, are binding and
must be scrupulously cbserved."

As this Board held in Burrill v. Vermont State Colleges, 1 VLRB

386, 398 (1978), Nzomo, supra, 1s applicable to tenure evaluation procedures.

"Denial of tenure is similar to dismissal in that a faculty
member whe has been dended tenure can cnly continue to teach for
cre more academic year. The Administration has a responsibility
therefore to scerupulously ablde by the procedural due process
requirements which are contalned in the Agreement."

We find that the Fmployer must be held bound to defined dismissal
procedures. Any other result would require this Board to lnvolve itselfl
in resolving endless dlsputes and justifications for departure from
contractually mardated procedures. This we refuse to do-

The Colleges, however, argue that even if Grievant's "due process"
rights were violated, no harm was done to him and, therefore, this Board
should uphold the President's action., In essence they argue that all
those who reviewed Grievant had access to the entire contents of his
persornel file which contained ample documentation of the facts Grievant

claims are "signiticant professiornal, artistic, or schelarly

accompiistments".  The Colleges claim that nothlng Grievant could have
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sald or dene during February or March would have altered that record,

and that it was deficlent.

The Vermont Supreme Court decision in Nzomo v. Vermont State

Colleges II, Docket #51-79 (1980), is relied on by the Colleges for the
proposition that not every viclation of procedure glves rise to a reversal
of the declslon. In Nzano 11, supra, the prievant's department chairman
and division head did not discusz their nonrenewal recommendations with
him prior to sending them to the president of the college, as was the
defined procedure. In that case, thls Beard and the Supreme Court
determined that procedural shortcomings had no signlficant effect on the
President's declsion, and denied the grievant's claim to relnstatement.
The Colleges contend that Nzomo IT and thlg case involve similar situations.
We disagree with the Colleges. We find three significant differences
between the two cases, differences which demonstrate that harm was done
to Grievant in thils case through violaticn of his due process rights.
1) In Nzomo II, supra, the grievant was not contractually
entltled to the right to respond to rnegative assessments of him. That
i1s not the situation in the case before us, The contractual right of
Grievant is clear. Articie XXI{1) of the Agreement provides
The faculty member shall have the right to grieve the
insertion in his personnel file of any adminlstrative report
which he or she alleges to be untrue or inaccurate . .
The faculty member shall have the right to respord to any
document in his personnel file and have such response

included in such file and attached to the approprlate document.

In Burrill v. Vermont State Colleges, 1 VIRB 386, 398(1978), we found:

The purpose of placing recommerdations in a faculty
member's personnel flle by February 1 is so that the
faculty member will have sufficient time to review the
recommendations and respond to a negative or incorrect
assessment of his abilitles prior tc the President's
final determination on April 1.
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Grievant was Justified in alleging that certaln statements by the
Dean in her recommendations were "untrue and inaccurate". He had
reason to grieve reference of him as "Assistant Professor", when he is
an Associate Professor, ard rating of his teaching as "average” although
he had been rated superlor in the past arnd no evidence was Introduced
reflecting a downturn in his teaching. The right of Grievant to respond
to this "negative or incorrect assessment of his abilitles" was violated
by the late insertion of the Dean's recommendation into his persornnel file.

The claim by the Colleges that nothing Grievant could have sald or
done during February or March would have altered his record may be true,
but 1f Grlevant had been allowed to present his rebuttal of the Dean's
assessment. to Mresldent Meler, he would have lad the opportunity to
defend hls teaching performance and professional accomplishments against
Dean Beston's negative assessment. We are wwilling to say that the
right to present arguments and facts, perhaps buttressed by third party
testimonlals, 1s valueless, or always and inevitably futdle. "Significant
professional, . .accomplisiments" are a subjective matter at best. Even
in the face ol a poulicy requirdng a termlnal degree, Grievant's record
mlght have passed muster. We cannot speculate what effect Grievant's
review ard response might have had on the final decislon of President
Meler. It is one thing to speak, arpgue and present evldence while the
decislon—maker's mird 1s undecided, and gquite another to do so after a
irm decision has been made. We do find that Grlevant was denied his

due process rights wder the Agreement.
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2)  In Nzomo IT, supra, the Vermont Supreme Court “considered that
the fallure of the Divislon Director and the Department Chalrman to
discuss thelr recommendations with the plaintiff was an error which did
not affect the decislon In view of the fact that extenslve other consultations
with the plaintiff prededed notice of non-renewal." In the case before
us, no such "extensive other consultations™ with Grievant cccurred, No
evidence was presented demonstrating any consultation with Grievant
during the revlew process.

3) Most importantly, this case differs from Nzomo II, supra, in
one significant aspect. That case ultimately concerned the appropriate
amount of money damages to be awarded as compensatlon for a "due process"
violation. There we awarded money damages "to reinforce... a deprivation
of an important right™, that 1s, to police the contract. Thus in Nzomo II,
supra, the fashioning of appropriate remedies in instances of due process
violations was a matter left to ocutside parties (e.g. this Board, Vermont
Supreme Court). In the case befare us the partles themselves have
provided a contractual remedy for instances of significant due process
viclations: remand to a systemwide ad hoc commlttee as provided for in
Article XXTV of the Agreement. We, by the contractual larguage, are not
allowed to substitute our Judgment for that of the academic community
regarding the merits of a tenure case. Nor are we given freedom to
substitute our judgment for thelrs concerning the appropriate remedy.

This is not to say that every violation of procedure requlires
remard to the ad hoc committee. We follow Nzomo 11, supra, to the
extent that if 1t 1s known from the facts surrounding the case that the
procedural viclaticns could not affect the non-renewal decislon, then

the non-renewal decision itself must be allowed to stand. Some due process
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viclations are undoubtedly de minlmus, However, if we are forced to
speculate as to the result of the tenure decision had no error been made,
then the denial of tenure itself is called into guestion. The purpose
of the ad hoc coamlittee, we belleve, 1s to make final determination in
cases where a "due process" vlolatlon taints the final decislon.

The task before us, then, is to determine whether there is sufficlent
departure from the due process procedure to trigger the contractual remedy
of remand to an ad hoc committee. As we have already fourdd, it would
be a matter of speculation to determine whether President Meier's decislon
would have differed had not Grievant's due process rights been violated.
Accordingly, the system-wide ad hoc comnittee provided for in the Agreement
shiould make the {1nal determination in this case. We, of course, reach
no conclusion In this cpinion as to whether or net Grievant should be
awarded terure. In view of the violation of due process which occurred
during the course of Grlevant McDonald's tenure evaluation, we conclude
that his case must be remanded to the ad hoc commlttee for final determination.

In view of cur finding that Grievant was denied his due process
rights under the Agreement during the tenure evaluation process ard that
his case should be remanded to the system—wide ad hoc committee, we find
1t urnecessary to further rule whether the reasons glven to Grievant for
denial of tenure were erronecus or constitute an arbltrary or discriminatory

application of the tenure criteria.

ORDER
In accordarice with the reasons state above, 1t 1s hereby ORDERED

that the grievance cf Assoclate Professor McDonald be remanded to a
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system-wide ad hoc cammittee as provided for in Article XAIV of the
Agreemernt . R
b
Dated this ﬁ day of January, 1981, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD

William}l. Kemsley/Sr'.
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