VERMONT LABOR RELATIONS BOARD

LOCAL #1343, AFSCME, BURLINGTON )
AFEA PUBLIC EMPLOYEES UNION ) DOCKET NO.  #81-36

FINDINGS CF FACT, OPINICN, AND ORIER

On July 29, 1981, Local #1343, AFSOME, Burlington Area Publile
Employecs Undon ("AFSCME") flled a unlt clarification petlition with the
Vermont Labor Relations Board. Thereln, the Unlon contended the merger
of the non-union Sewage Disposal Department with the unlonized Water
Department into the Burlington Water Resources Department required the
non-unien positions to come under the jurisdiction of the existing
bargaining unit., The City of Burlington ("City") opposed the petition.

The parties stipulated to the facts in this matter and walved an
evidentiary hearing before the Poard. The parties argued their respective
positions orally before the full Board on November 5, 1981, at the Board
hearing room in Montpeller, Vermont. William Scrrell, City Attorney,
represented the City. AFSCME was represented by its President, Lindol

Atkins. The partles walved the filing of briefs.

FINDINGS OF FACT
1.  On August 26, 1968, the partles filed with the Board a stipulation
for a consent electlion of collective bargairing representative for a
bargalning urit consisting of custodlans and the non-supervisory employees
of the Water Department, Park Department, Street Department, Cemetery
Department, wd Trarfic Commdssion, of the City.
2. AFSOME won the election und was certified by the DPoard on

October 24, 1968, as the bargaining unit representative.
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3. At the time of the certifying election the members of the
City's Sewage Disposal Department were not included in the proposed unit
and were not asked by those seeking AFSCME certification to take part in
the election.

U, In 1972, all the non-managerial Library Department employees
signed expression of Interest cards requesting to become part of the
above-mentioned bargaining unit. The City voluntarily recognized AFSCME
as the exclusive bargaining agent for Library Department employees. The
employees were placed in the above-mentioned bargaining unit.

5. During 1976, all civilian Police Department employees sligned
expression of interest cards requesting to be represented by AFSOME and
thereafter the City voluntarily recognized AFSCME as the exclusive
vargaining agent for such employees. The employees were placed in the
above-menlloned barpainding unlt.

6. PFrom prior to 1968 through April, 1980, the Water Department
was responsible for the provision of water to City residents.

7. From prior to 1968 through April, 1980, the Sewage Disposal
Department was responsible for the treatment of the Clty's sewage.

8. Urder the Burlington Clity Charter, each major department
operates under the supervision of a Department head who is appointed by
and In turn supervised by a commlsslion.

9.  From pre-1968 through April, 1980, the City's Street Commlssioners
served in a dual capaclty as rnot only Street Department Commlssioners
but alsc Sewage Disposal Department Commissioners.

10. At present there are approximately 10! positions within the

AFCUME City bargalning unit.



11. Exclusive of the Burlington School Department, there are
approximately 485 individuals employed by the Clity of Burlington.

12,  During May, 1980, the Sewage Dlsposal Department was merged
with the Water Department and the resulting department was named the
Water Resources Department.

13. The former Board of Water Commissloners assumed the title and
dutles of a Beard of Water Resources Commissioners.

14, The Water Hesources Department operales under the direction off
Superintendent e e Howtey,  The Depaetment, 18 Gherenrter divided into
a waste water dlvision arnd a water division, each with 1ts own manager.
The nembers of Lthe wasle watcer dlvision sre the former employees of the
Sewage Disposal Department. The members of the water division are the
former employees of the Water Department (Exhiblt A).

15. The merger has brought about no change in the duties or the
location of performance of dutles of the water and waste water division
emloyees from the situation that existed prlor to the merger.

16. Water divislon employees are assigned to work in 1) the meter
shop where thelr work includes the repalr and reading of water meters,
2} the filter plant which purifies water for drinking, 3) the reservoir,
or 4) on the construction crew which is responsible for the laylng arnd
maintenance of water lines.

17. Waste water division employees work at either of three waste
vater pumping staticns. They are not responsible for metering, or the
laying or meintenance of sewer lines. The Street Department continues

to be responsible for the laylng arnd malntenance of sewer lines.
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18. Waste water plant operators assist the Chlef Operator in the
daily operation and maintenance of the waste water Lreatment plant by
verforming skilled and unskilled tasks to control phycical, chemical,
and blologleal processes (Exhiblt B).

19. Wnter plant operators are responsible for nonual and voelnlen)
work of ordlnary difficulty and responsibility in cormeetion with water
treatment or water pumping cperations (Exhibit B).

lE20. Different pay practlces exist between waste water and water
plant operators. Water operators, through collective bargaining, are
paid the same regardless of seniority. Waste water operators are granted
periodic step increases over time, Thus, more senior waste water operators
are paid more than thelr junlor counterparts. These different pay
practices result in water cperators being paid more than waste water
operators wlth the same seniority for the first few years of employment.
After thls perlod, waste water operators are pald more. Because most
waste water plant operators have slx years or more sendority, they are
pald more than water planl operators (Exhibit A).

21.  Subsequent to the merger, the only times that waste water and
water division employees have worked together were two less than half-
day periods when two waste water division employees were assigned to
help repalr a pump at the reservolr.

2. The water division is a continuous operation in that plant
operators are on duty 28 hours each day. Most water division employees
work a regular day shift.

23. All waste water division employees work a regular day shift.

#

This fact was not stipulated to, but is found by the Board based on
Exhibit A submitted by the parties and the representatlons made by
the varties at oral argument.
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24, Twenty-nine employees of the water division are in the ARSCME
bargalning unit.

25. Ten employees of the waste water division holding_ the positions
of assistant mechanic, plant operator or secretary/boolkeeper are potentially
eliglble for membership in the AFSCME unit,

26. No employee of the waste water division has requested Lindol
Atkins, Union President, to take steps to include waste water division
employees in the AFSCME unit.

27. Lindol Atkins has not contacted any waste water division
employees to ascertaln whether there is interest in being represented by
the Union.

OPINION

By filing a unit clarificaticn petition, AFSCME has framed the issue
before us as whether we should order the waste water employees into the
unit without an election.

AFSCME argues the Board should place ‘the waste water employees In
Lhe unit since Lhe 1980 merrer put the gmployecs i Lhe same department
and under the same management as the water employees, who are now part
of the bargaining unit, and because the dutles of the waste water and
water employees are similar.

The City argues the Board should not place the employees in the
unlt since they have indicated no interest in belng represented by
AFSCME, they have not been approached by AFSCME, and at the time the
wilt was formed in 1968 the waste water employees were anitted from the
unit. Further, the City claims, there has been no change in duties of
the waste water employees as a result of the 1980 merger, and their

interchwige with unit members remains extremely limited.
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There is no undon shop here so the waste water employees would not
be required to join AFSCME, but AFSCME would be the exclusive representative
of such employees if the Board placed them in the unit.
We have looked to the experlerce of the Natioral Tabor Relatlons
Board in handling similar 1ssues. The NLFAB has consistently ruled in
unit clarification cases that employees were entitled to a self-determination
election before being added to the undt where: (1) the positions the
employees held were in existence at the time the union was certifiled
years eariier, (7) those positions were omitted from the unit at the
time of certificatlon, (3} contracts negotlated since certification
excluded those positions, and (4) no question as to their incluslon in
the unit was railsed until years after certificatlon. Sterilon Corp.,
LRRM 1216 (1964). lufkin Foundry and Machine Co., 70 IRRM 1262 (1669).

Desert Palace, Inc., 85 LRRM 1594 (1974). Apparently, the National
Board, in essence, regards such "clarification” requests to be Improper
attempts to expand units by Board order; a result not obtalnable by
electlon years earller.

In some cases, however, where there 1s an indication that harmonious
labor relatlons: cun only be achloved by forceud aceretions to the unlt,
the Natlonal Board has ordered employees into a unit without an election.
in Public Service Co., 77 LRRM 1129 (1971), the employer, a pubilc
utility company, formed a new operational district by combining two
existing districts, each with five employees. One of the districts was
represented by a union, the other was unrepresented. The two previously-
exlsting operations were put under one roof when the new district was

formed. The board found that since all the employees in the new district
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had the same job classifications, skills, location, and working conditilons,
the prevlously-urrepresented employees were properly dcereted to the
existing unit. Undoubtedly, the foreseeable consequences of having non-
unit members working side by side wlth unlt members with different pay
scales, grievance and other rights, convinced the board to sacrifice the
free cholce rights of some pecple 1n order to promote labor harmony.

fn cases like Lhe one bef'ore us, the NLRB hus been principally
concerned with balancing management's rights, the right and duties of
unicns to achieve galns for its members, and the self-determination
rights of employees. We too are concerned with these factors, but rrust'
also protect the procedures for orderly bargalining in the public sector
tc ensure the contlrnuity of public services. Orderly bargaining is
promoted, we belleve, Dy avolding fragmented units. See Champlalin
Valley, 3 VIRB %26 (1980).

In view of the national precedent and what we regard as our unique
task, the following considerations are relevant here:

1) The employeen of Lhe wasle water divislon hive never been
glven an opportunity to vote on whether they wish to be represented by
the union desplite the existence of thelr positions since prlor to union
certiricition in 1968,

2) There is no hlstorlcal evidence of labor difficulties arising
betweert the waste water employees and the City.

3) There 1s no evidence the historical exclusion of waste water
employees from the hargaining unit has impacted adversely on management
efficiency or collective bargaining between the City and AFSCME.

397



4)  'he 1980 merger created a difference in the form of management
but not its substance. The waste water and water employees contimue to
operate 1n separate dlvislons from each other under different managers.
1t 1s true they now have a common superintendent whereas prevlously they
had separate superintendents. However, there is nc evidence to indicate
this more centralized control has substantlally affected thelr working
conditions or werldng relatlonships.

5)  The 1980 merger has resulted ln no preater derree of Interchangc
between the waste water and water employees; they continue to work in
different locatlons,

6) 'The evlidence presented to us on job similarity of waste water
and water employees 1s insufficient for us to make a determination
whether job dutles are similar. We do recognize the employees are
working at generully the same economic level, ard thelr jobs require
comparable educatlon and background. In any event, job similarity is
nof. an important factor here since our principal concern is orderly
public sector labor relatlons.

7)  The petition before us has developed because of AFSCME's
desire to gain an advantage for water employees in jcb openings. ir
waste water employees were put in the bargaining unit and included under
the collective bargaining sgreement, water employees apparently would
have preferred-status In bidding for job openings in the waste water
divislion which they do not have now.

Given these considerations, the democratic riphts of the waste
witer employees to Jdetermine whether they wish to be represented by

AMSOME, overwelph any nopative effoet. of leaving, them out of the unit,

398



Thelr historlcal exclusion from the unit has not hurt the efficiency of
management's operation or the productive nature of collective bargalning
between the Clty and AFSCME, and a historical tradition of harmonious
and matually beneficlal relations between the employer and its employees
1s a factor of censiderable force which should not be tampered with for
Insubstantial reasons. The objective of AFSCME to gain increased benefits
for its unit memhers, water employees, is simply not as substantial an
Interest to be protected as are the democratic rlghts of the waste water
enployees.

Accordingly, we dlsmiss the unit clarification petition filed by
AFSCME. However, we recognlze the potential exists for the waste wuter
employees to form their own bargalning undt, and we believe allowing
them to rorm their own unit would result in rragmentation pn)duciri(', an
adverse effect on the Hmployer's operation. The employer would be required
to admirdster another collectlve bargalrning agrecment and may have to
deal with the problems of balkanization of employee groups and whip-
sawlng which may occur wlth overfragmentation of units, especially
within the same department. WMr. Cheney concludes from thls analysis
that if waste water employees desire to be represented by a unlon, they
should be included within the exisiing AFSCME unit. Mr. Gllson, however,
would hold only that 1t is desirable not mandatory that these employees
be included In Lhe AFSCME unit.

™e issue is not before us today since no electlon petition has

been filed. Accordingly, no final ruling is necessary here.
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The proper procedure for obtaining thelr inclusion in the existing
unft is an election petition pursuant to 21 VSA §1724. An election
among, only the waste water employees would provide an opportunity for
Lthese enployees Lo cxpress whether or not they desire o be represented
without our disrapting the long-standing barcaining relationship developed
by the parties.

ORDER

Now, therefore, based on the foregoing findings of fact and for all

the foregoing reasons, 1t 1s hereby ORDERED:
the unit clarification petition filed by local 1343

AFSCME, Burllington Area Public Employees Union is
Dismissed.

~d
Dated thls &% Eiay of December, 1981, at Montpeller, Vermont.

LABOR RELATIONS BOARD

cuchell B Chewee

Kimberly B. /.'heney, Chat

400



DISSENTING CPINLION

I coneur with AFSCMEY's pogltion in ihls matler ns 1 telleve the
1980 merger has ureated a situation whereby the waste water awployees
should be placed in the exlsting AFSCME unit without an election. These
employees were merged with a departinent that was already within the
bargatning unit. 1 disagree with the apparent majority view that placing
the employees in the unit would disturb harmonious labor relations between
the parties. On the contrary, this merger has increased the likelihood
of tension and Iractionalization occurring between the Lwo enployec
sroups. Ao g sl of the mergor, both waste water and witer employoes
e now cupervised by o common superdnterdent, Inntead of two soparate
superintendents as was the case prior to the merger. With such centralized
control, the potential exists for management to play one group of employees
off against the other. The Board has not anticipated the potential
problems of leaving one group of employees unrepresented while the
cthers are represented, Not to place the waste water employees in the
bargaining unit is to encourage labor relations discord and possible
Interruption of City services the Board has sought to avold as a policy

matter. See Champlain Valley, 3 VIRB 426 (1980).

Admittedly, the waste water employees would not be accorded the
opportunity to vote on whether they seek to Le represented by AFSCME if
the Board placed them 1n the unit without an electlon, but these employees
would nct be Torced to join AFSCME as nc unlon shop agreement exdsts,
and o wonld be Ineno different. position than mny enployees find Lhanselves

in wher they are hired into a place where a union represents employees,
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The sltuation before us is analogous to one where ranagement adds
positlons to a department. If the Water Regources Department added a new
position that was unlike any other in the existing unit due, for instance,
to technological advancements, we would not hesitate to add that position
Lo the exlsting unit. So should we place the waste water positicns,
newly-brought into the Department as a result of the merger, in the
bargaining unit. Are we to claim that while one iIndividual job irf
brought into a department would be placed into a bargaining unit but
that this should not be done in the case of 10 jobs?

I further disagree with the Chalrman's opirndon In the restriction
he would place on the waste waler employees' freedom 1n selecting a
barpgaining representative, For the Board to rule "if waste water employees
desire to be represented by a undm, they are to be Included within the
AFSCME unit" 1s to deny those employees the right to seek as their
bargaining representative any other union. This, I belleve, is a violation
of 21 VSA §1721 and §1724. On the one hand the Chairman espouses the
democratic rights of employees to determine whether they wish to be
represented by a unicn, and on the other hand effectively restricts
these rights by limiting whom they can select as their representative.
Such a positlion seems inconsistent.

The majority opinlon has not placed weight on the similarity of job
duties of the waste water and water employees, but at the oral argument
on this matter the partles discussed similarity of duties to defend
thelr respective positlons, so I would like to comment oh that Issue.
What differunice does it make 1f the jobs are similar or not? kmployees

of the Library Department and Police Department employees are currently
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In the AFSCME unit. What is the simllarity between a police dispatcher
ard a librarian? Job similarity should not be a factor in this (or any
cther) case.
The majority 1s of the impression that water employees would apparently
be accorded preferred status in bidding for job openings in the waste
water dlvision if the waste water emplcyees were put in the existing
bargaining unit and included under the collective bargaining agreement.
I reject this view. The wilen has a duty of falr representation and
we must presume AFSCME would do a good Job for all employees 1t represents,
as it has to date by all Indications. We must assume gll employees
wold have equal rights governed only by the agreed-upon rules of seniority.
My opiniocn in this matter 1s based on the fundamental belief that
in a situatlion like the one before us where three-fourths of the employees
In a department are in the bargaining unit, and there is every Indication
the wdon is duing a good Job for employees in that unlt, we should mect
the 1ssue head-on and include the remeining one-Courth of the employees
in the department, who have been added to the department by merger, in
the unlt to aveld the inevitable friction that will result if the

employees are left out of the unit.

Will ley, or
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