VERMONT LABOR RELATICNS BOARD

GRIEVANCE OF:

)
) DOCKET NO. 80-75
RICHARD FRIEL )

FINDINGS OF FACT, OPINICN AND ORDER

Statement of the Case

This grievance was flled with the Vermont Labor Relatlons Board
on September 22, 1980, by the Vermont State Employees' Assoclation,
(hereinafter 'VSEA") on behalf of Richard Friel, (hereinafter "Grievant™)
member of the Supervisory Unit and employee of the State of Vermont
Department of Correctlons. The grilevance has been denied at Steps I,

II, and TTI of the prievance procedure. Grilevant alleges that management
violated Article 12 and Article 16, Section 7, of the collective barpain-
ing agreement between the parties (hereinafter "Agreement") by incluslon
of materials related to grievances brought by him in his official
persommnel file,

(n September 24, 1980, the State flled an answer to the grievance
denying, the allegations,

A hearing was held at the Board hearing room in Montpeller on
December 18, 1980. Board members Kimberly B. Cheney and Robert H. Brown
were present. (rievant was represented ty Michael R. Zimmerman,
counsel for VSEA: Assistant Attorney General Berrett E. Greene represent-
ed the State.

Reauest s For tindings of fact and memorindur wiere Plled by M.
Zimmerman on Jamary 7, 1981. Me. Greene filed requests for findings of

fact, corclusion cf law, and order on January 15, 1981,



FINDINGS OF FACT

1. Grievant is, and has been at all times relevant, a
permanent status employee of the State of Vermont, Department of Cor-
rectlons.

2, Grlevant began his employment with the State of Vermont,
Department of Corrections, on February 28, 1976. He has been continuously
employed since then as Coordinator of Treatment Services, a pay scale 15
position. His work leocaticon has contirmously been the St. Albans
Correctional Facilty at St. Albans, Vermont. In his position, Grievant
directly supervises five employees.

3.  On, or shortly before, June 4, 1980, Grievant requested that
he be allowed to look through his officlial persomnel flle which was
maintained at the workplace. The reason for his request was that he had
recently applied for another position in the Department of Corrections,
but his application and resume had become lost., Grievant thought that
perhaps the application ard resume had been filed away in his personnel
file.

4,  During his review of his official personnel file, Grievant
discovered a number of papers (see below) relating to past grievances
which Grievant had filled.

5. As a result of his discovery of the grievance materdal in his
personnel file, Grievant, on June Y4, 1980, delivered a memorandum to
thon=Superintendent. (of the St. Albans Corvectional Facility) Richard

Bashaw, whilech provided, in pertinent part, as follows:
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"In ny personnel file there are numerous documents
referrirg to grivances (sic) that T have flled in
the past...I feel that under Article XIT and Article
XVI, Section 7, of the Contract, that such materilals
should not be retained in one's personnel file..."
(Grievant's Exhibit #4)

6. On June 12, 1980, Grievant met with Assistant Superintendent
Raymond Pilette. At that meeting, Grievant was glven a memorandum dated
June 12, 1980, from Assistant Superintendent Pilette, wherein Grievant's
request (see Finding 5 above) for removal of the grievance materials from
his personnel fi1le was denied (Grievant's Exhibit #5).

7.  On June 20, 1980, VSEA, on Grievant's behalf, filed a Step
IT grievance with the Commlssioner of the Department of Corrections,
whereln it was requested that the grievance materials (among other things)

be removed from Grievant's persornel file {(Grilevant's Exhiblt #6).

8.  On July 10, 1980, the Commissloner of the Department of
Corrections answered Grievant's Step II grievance as follows:

"It 1z my understanding you wish grievance documents
removed from your personnel flle. T have learned:

1) All employees at the St. Albans facility have all
materdal related to their erployment and enmployer-
employee relationship filed in thelir personnel files...
I find no violation of Article XIT, Section I; (sic)
or Article XVI, Sectlon 7, of the Agreement between
the State of Vermont and Vermont State Employees (sic)
Assoclation, Inc. Therefore, I hereby deny your
grievance..."

(Grievant's Exhibit #7)
9.  On July 16, 1980, VSEA, on behalf of Grievant, filed a Step
11 prievance with the Commissicner of the Department of Perscnnel,
whereln it was requested that the grilevance materlals be removed from

Grievant's file (Orievant's Exhibit #83.
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10. By letter dated Aupust 21, 1980, the designee of the

Commissioner of the Department of Personnel denied the Step III

grievance, The letter provided, 1n pertinent part, as follows:

are as

"I can fird no reference in ... Section 1 (of Article
XII of the contract) ... that would indicate what type
of material shculd, or should nct, be included in an
employee's offlelal personnel file. Article XII,
Section 3, does reference those items that may be In
a persornnel file (and thus subject to disclosure or
non—disclosure) as ‘'documents and materials'. This
language certainly does not restrict or limit the
kinds of documents or materlals that may be Included
In a persomnel flle,

You have alleged that Inclusion of grievance material
in a perscrmel file constitutes a threat, reprisal or
mprassment by the employer. T find nothlne to support
your claim that the employer has harassed, threatened
or in any way discriminated agalnst you because of
the Inclusion of grievance material in your perscnnel
file."”

{Grievant's Exhibit #9)

11. The pertinent portions of the relevant contractual provisions
follows:

ARTICLE ~ VIIT
Ne Discrimination and Affirmative Action

1. There shall be no diserimination against any employee
because of race, coler, religion, creed, ancestry, sex, age,
national origin, handlecap, menbership or non-membership in the
Assoclation or any other factor for which discrimination is
prohibited by law,

2. The parties acknowledge the need for positive and
aFpressive afTirmative action to redress the effects of past
diserimination, if any, to prevent future discrimination and
to ensure equal opportunity in the application of thls agreement.

ARTICIE - XTI
Employee Perscnnel Records

1. Except for preemployment documents as may be maln-
tained at the Personnel Department, an employee’s officlal per-
sonel file is that file maintained by an employee's agency,
department, or office and shall accompany the employee to his
new agency in case of permanent transfer, The employer will
publish a list designatimg the officlial personnel file within
any agercy.
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2. A copy of any form issued or recognized as a personnel
form by the Department of Persornel is to be given, on a one-
time basis, to an employee at no cost to the erployee, when the
form or forms are written ocut on that employee.

3. Subject to the exceotions below, an employee will be
allowed access to his official persconnel flle during normal working
hours. Coples of all documents or materials placed in any official
persornel file after July 1, 1979, with the exception of {(a)
material that is confidentlal or privileged under law, and (b)
supervisors' notes concerning performance which have not yet been
merged In a warning, evaluation, or other recognized persomnel
form, will be provided on a one-time basis to an employee at no
cost. Coples of any sich 0ld documents or materdals not excepted
above will be provided upon request to an employee at the golng
rate for photocopy cost per page.

U, Any material, decument, note, or other tangible item
which is to be entered or used 1n any grievance hearing held In
accordance wlth Article XVI of this Agreement or hearing before
the Vermont State Labor Relatlons Board, 1s to be provided to
the employee on a one-time basls, at no cest to him.

5. The enmployee has the right te authorize his bargaining
representative or his attormey in writing to act for him in
requesting access to his personnel file and recelving the materlal
he 1s entitled to have in accordance with the preceding part of
this article. The State or its agents are to honor this author-
ization upon its receipt.

6. Letters of reprimand or warning, supervisors' notes, or
written records of relief from duty with pay (including invest-
igative notes) which are more than two years old and have not
resulted in officlal action or further discipllne against the
employee will be removed from the employee's official personnel
file and destroyed.

ARTICLE - VT
Sectlon 7

The parties agree, subject to applicable law, that every
enployee may freely lnstitute complalnts and/or grievances with-
out threats, reprisal, or harassment by the employer,

12, The material of which Orievant is complaining consists of the

tol lowjrg::
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(A) A photocopy of a letter, dated August 22, 1979, from
the Executive Director of VSEA to the Secretary of Administration con-
cerning the Department of Corrections' change In Grilevant's work
schedule (Grievant's Exhibit #10, page 1);

(B) A photocopy of a Step IV grievance filed October 26, 1979
by VSEA on behalf of Grilevant, wherein the issue was Grilevant's entitlement
to overtime compensation for attending a grievance meeting (Grievant's
Exhibit #10, pages 2 - 11);

(C) A photocopy of a memorandum, dated November 19, 1979,
fram Barbara Berly, Persormel Adminlstration for the Department of
Correctlions, to Bennett Fvans Creene, Asslstant Attormey General, wherein
is discussed Orlevant's Step IV grievance of Cctober 26, 1979 (Grievant's
Exhibit #10, page 12):

(D) A photocopy of the State's answer to Grievant's Step IV
grievance of October 26, 1979 (Grievant's Exhibit #10, pages 13 - 15);

(E) Two photocoples of a letter, dated September 27, 1979,
from Joseph G. Kecskemethy to Rita Ricketson, wherein Grievant's Step IIT
grievance concerning overtime compensation was denled (Grievant's Exhibit
#10, pages 16 - 17 ard 10 ~ 11);

(F) A photocopy of Grievant's Step IIT grievance concerning
overtime compensation {(Grievant's Exnibit #10, pages 18 - 19);

{G) A photocopy of a memcrandum, dated August 1, 1979, from
Kathle Gayer tc Superintendent Bashaw, wherein was discussed Crilevant's
claim for overtime compensation for attendance at a grievance meeting

(Grievant's Exhlbi* #10, page 20)-



(H) Two photocoples of a letter, dated September 4, 1979,
whereln Grievant's Step IT grievance concerning overtime compensation
was denled (Grievant's Exhlbit #10, pages 21 - 22 ard 8 - 9);

(I) A photocopy of an order, dated March 7, 1980, of the
Vermont Labor Relations Board, wherein the Board refused to issue a
complaint of unfaiy labor practice concerming a schedule change for
Grievant [see 12 (A), above] (Grievant's Exhibit #10, page 23);

{J) A photoeopy of Findings, Ooinlon and Qrder, dated
February 14, 1980, of the Vermont labor Relations Board, wherein the
Board dismissed Grievant's Step IV grievance concerning overtime com—
pensation for attending a grievance meeting (Grilevant's Exhibit #10,
pages 24 - 29);

(K} A photocopy of a letter, dated July 9, 1979, from
Joseph G. Kecskemethy to Grievant, wherein the date of a Step III
rrievance meeting was discussed (Grievant's Exhibit #10, page 30);

(L) A photocopy of a letter, dated July 10, 1979, from
Joseph G. Kecskemethy to Grievant, wherein the date of a Step 111
grievance meeting was discussed (Grievant's Exhibit #10, page 31):

{M) & photocopy of a letter, dated June 27, 1979, from the
Tommissioner, Department of Correctlons, whercin Orievant's Step 1T
rievance concerning, a schedule change was denied (Grievant's Exhibit
#10, page 37):

(N} A photocopy of a letter, dated Julv 27, 1979, from
Joseph G. Kecskemethy to Grievant, whereln Grievant's Step III grievance
concerning a schedule change was denied (Grievant's Exhibit #10, Page 13);

(M) A photocopy of a memerandur, dated June 17, 1880, from

Assiatant Superintendent Pilette to Grievant, wherein Grievant's recuest
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that the material herein complained of be removed from his persornel file
was denled {Grlevant's Exhibilt #10, page 34):

(P) A photocopy of a memorandum, dated June 4, 1960 from
Grievant to Superinterdent Bashaw, wherein Orievant requested that the
materlal herein complained of be removed from his persomnel flle
(Grievant's Exhibit #10, page 35).

13. As a supervisor, Grievant has had occagion to review the
official personnel files of the employees he supervises. It is his
experience that an employee's officlal perscrnel file typlecally contalins
an enployee's application for employment, persomnel action forms (eg.,
completion of probation), Porformance Evaluations, records of dlscipline
Imposed, and letters of commedation. He has never, in hils experience,
seen an employee's official persomel flle contailning material relating
to the employee's past grievances.

14.  Grievant has, within the past year, applied for other positions
In state goverrment, but was not appointed to any of those other positions.
There is no evidence from which we can find that Grievant's failure to
be selected for ancther position was the existence of the complained-of

material in his personnel flle,

QPINION
There 1s a single 1ssue before us 1n this grievance: May materlals
relating to past grievances brought by an employee be properly main-
tained in that employee's offlcial personnel file, or does Inclusion of
these mterlals in Grievant's personnel file constitute a violation of

the contractual right to "institute complaints and/or grievances without
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threats, reprisal or harassment by the employer”? (Article XVI, Section 7)
There is no express language in the Agreement statlng whether
srievance materials should be contained in an employee's personnel {ile,
Article XIT, entitled "Hmployee Personnel Records” does not define
the contents of the ile. 7The Article does mention, by negative impliic-
ation, items that may be Included. TItems mentioned are personnel forms,
. supervisors' riotes, personnel evaluations, letters of reprimand or warning,
records of pellef from duty with pay. There is rnothing in the contract to
Iindicate thils list 1s exhaustive. In short, the express contractual
language 1s unclear, and of little assistance In resolving this issue.
In construlng contractual language that is ambiguous, we look to the
principles stated by the Vermont Supreme Cowrt relative to caontract cor-

struction. In re: Grlevance of Vermont State Hmployees' Assaclatlon, Inc.

on behalf of certain "Phase Down" Fmployees, 139 Vo _ , 421 A2d 1311 (1980}

the Court stated:

"It 1s the duty of the Court to interpret the provisions
of a dlsputed contract, not remake it cor ignore it. South
Burlington Schicol District v. Calcagni-PFrazer-iajchowski
Architects, Inc., 138 Vt. 33, 43, W10 A2d 1359, 1363 (1980).
In carrylIng out this task, we are guided by the rule of cor-
structlion that 'a contract must be construed, 1f possilble,
to give effect to every part; and from the parts to form a
harmonlous whole'. Jackson v. Rogers, 120 Vt. 138, 141, 134
A2d 620, 622 (1957).

Thus, in this case, we must determine the true intent of the parties
cased upon the Agreement as a whole, and strive to glve the ambiguous
contract larguage o construction which is reasonable and equitable Lo
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In viewing the Agreement as a whole, we find that it is the intent
of the parties that employees will not be discriminated against in any
form whatsoever. ArticleXIII, Agreement, states, in whole:

1. Trere shall be no discrimination against any employee

because of race, color, religion, creed, ancestry, sex, age,

natlonal origin, hamdicap, membership or non-membership in

the Associatlon or any other factor for which discrimination

is prohibited by law,

2. The parties acknowledge the need for positive and

aggressive affirmative action to redress the effects of past

discrimination, if any, to prevent future dizerimination ard

to ensure equal opportunity in the applicatlon of this
agreement ,

The portions of this article that are particularly applicable here
are: "there shall be no diserimination against any employees because
of .. .membership...in the Asscclation or any other factor for which
discrimination 1s prohibited by law," and "the partles acknowledge the
need for positive and aggressive affirmative actlon to...prevent future
diserimination and to ensure equal oppertunity in the application of this
apreement™,

Filing grievances 1s certainly one factor for which diserimination
is prohibited by law; specifically by 3 V.S.A., §501-1007, the State

Bmloyees labor Relaticns Act. Under Sectlons 903 and 926, employees

are glven, among other rights, the rights to assist employee organizations,

institute grievance proceedings, and appeal pgrievances. BEmployers are
prohibited {by Section 961) fram interfering: with, restraining, or
coeredng aiployees in the exercise of thelr riphts, and discharring or
otherwise discriminating against an employee because he has filed charges

or complaints or glven testimony under this chapter.
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The parties have reaffirmed these employee rights In the
Agreement. Article XVI, 3ectlon 7 states:

"The partles agree, subject to applicable law, that every

enployee may freely institute complaints arnd/or grievances

without threats, reprisal, or harassment by the employer.”

Trws, the intent of the parties is clear: employees have a clear
right o file grievances without being discriminated against. This
discrimination does not have to be In the past. The parties, in
Article VITI, stress the need for affimmative action to prevent "future
discrimination”., The claim in the grievance before us 1s not that
Grievant alleges past discrimination, but that the potential for dis-
crimination exlsts because material relating to grievances brought
by him 1s maintained in his persomnnel file.

The task before us then 1s to determine whether the Incluslon of
such material in Grievant's perscrnel flle constitutes a potential for
future discrimination. We find that the potential for future dis-
crimlnation certainly exists. A management officlal viewing Grievant's
personmel file may indeed view him as a 'troublemaker' continually
questioning management's actions, and may held thls against him when
opportunities for promotion, transfer, or reappointment arise. While
there is nc specific evidence of this attitude In thls case, there is
such notential for it to exist that both the Vermont Legislature and the
L8 Conpress felt oompolled to legislate agalnst 1t by designating that
action an unfair labor practice (3 V.S.A., §961; 29 USC, §158). To allow
that material relating to grievances brought by the employee be con-
tained in his personnel file would be to ignore the Intent of the parties
to prevent future discrimination agalnst employees for pursulng thelir

statutory and contractual right to present erievances.
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One additional factor that should be addressed here is whether
the removal of such material from Grievant's persornel file 1s reasonable
ard equitable, or whether one party galns an unfalr and unreasonable
advantage. The rights of the employees (and thelr representative) and
management must be balanced. In How Arbitration Works, Elkourl and Elkouri,

the authors state:

"In management's direction of the enterprise, situations
sametlimes occur in which employees allege an Invasion of their
right to privacy or an Infringement upon thelr peace of mind.
Arbitrators have attempted to strike a balance between the
personal rights of the employee and the rights of the company
in the corduct of business, consldering such factors as whether
there was a legitimate business need for waragement's action
or rule, whether there was reasonable safeguard for employee
rignts, and whether management's action resulted in a sub-
stantial change In working conditions.” (page 727)

In the case before us, management offers no clalim of "legitimate
pusiness need" for inclusion of meterials relating to grievances brought
by the employee in the employee's personel file. Previously, [Grievance
of Paul Maraschiello, 1 VLRB 406, 416 (1978)], this Board has found that

inclusion of materials of "dubious relevance" in an employee's personnel
file was "inappropriate and unfair", As has been demonstrated, the
removal of such materials from the file would safeguard the employee's
right to present grievances without fear of being discriminated agginst
for filing grievances.

We find that the statutes and the Contract require that employees
presenting grievances not be discriminated against in any way. We
conclude that the inclusicn of materials relating to grievances brought
by the employee in hls personnel flle constitutes a potential for such
diserimination. We also find that management has presented no rationale

for Inclusion of such materials in a personnel file.
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ORDER

NOW, THEREFORE, based on these findings of fact, and for the
foregoing reasons, 1t 1s hereby ORDERED that:
411 materials relating to grievances brought by Richard Friel

be removed from hisz officlal persomnel file.

VERMONT LABCR RELATIONS BOARD

bl Bl e

Kimberly B. ney, Chairman

) %///&//a e

bert H., Brown

Dated this jéi day of February, 1981, at Montpelier, Vermont.
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