VERMONT LABOR RELATIONS BOARD

CHAMPLAIN VALLEY UNION HIGH
SCHOOL STAFF ASSQOCIATION,
VEA/NEA LOCAL 325

)
)
)
and ; DOCKET NO. B0-50
CHAMPLATN VALLEY UNION HIGH )
SCHOOL DISTRICT NO. 15 )
BOARD OF SCHOOL DIRECTORS )

FINDINGS OF FACT, OPINION AND ORDER

Statement of the Case

on June 18, 1980, the Chanplain Valley ﬁn.‘l.on High School Staff
Asscciation (the "Union"), Loecal 325 of the Vermont Eduecation Assoclation
and the National Education Assoclation, flled a Petition for Electlon of
Collective Bargaining Representative with the Vermont Labor Relations
Board., In that petlition, the Uhlon seeks to represent a bargalning unit
comprised of the secretarles, cafeteria workers, instructicnal and non—
instructicnal aides and an attendance officer employed by the Champlain
Valley Union High School, District No. 15, Board of Directors (the
"Employer™).

By letter dated July 24, 1980, filed with the Board on July 25,
1980, the Employer notified the Board that questions of representation
existed, conterding the only appropriate unit was one in which all non-
teaching support staff were included. The Employer would add the bus
&rivers and custodians to the proposed unit, and exclude from the undt
all confidentlal, supervisory, and part-time employees. Alsc in its
letter of July 28, the BEmployer indicated that the positlon of attendance
officer had been abolished. Thereafter, the Unlon withdrew 1ts petition

for representaticn of that particular positlon in the proposed unit.
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A hearding to determine the appropriateness of the unit and confidential
and superviscry employee deslgnations was held on September 25, 1880, at
the Board hearing room 1n Montpeller. Board members Kimberly B. Cheney,
Willizm G, Kemsley, Sr., and Robert H. Brown were present. Peter R.
Hicks, Esq., represented the Employer. Norman P, Bartiett, UniServ
District No. 1 Director, VEA/NEA, represented the Union,

At the hearing, both parties maintained their posifion as to the
appropriateness of the petitioned-for wilt. However, several stipulations
were entered intc the record which substantlally reduced the rumber of
issues presented to the Board: a) the Employer stipulated to the
Jurlediction of the Board over the case pursuant to the Municipal Enployee
Relations Act, 21 V.S.A. $1721-1735; b) the Unlon stipulated to all of
the exclusions presented by the Employer in 1ts letter of July 24, 1980;
and ¢) the partles stipulated that the overall unit of all non-teaching
staff requested by the Employer was an appropriate unit for bargaining,
Involving employees with a commnity of Interests.

Requests for findings of fact and memcrarda were filed wlth the
Board by both parties on October 27, 1980.

FINDINGS OF FACT

1. Champlain Valley Union High School ("CVU") is located in
Hinegburg, Vermont. It 1s a high school for appreximately 1,050 students
In grades S through 12.

2. (VU is part of the Chittenden South Supervisory School District
("cSSD"), a wilon school district under 16 V.S.A. §701(c), which includes
CVU and four elementary schools located in the towns of Shelburne,
Williston, Charlotte, and Hinesburg. CVU is cperated by the Employer,
the Champlain Valley Unlon HEigh School Board of School Directors, ard as

such 1s a municipal employer as defined in 21 V.S.A. §1722{a)(13).
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3. By letter dated July 24, 1980, the Fmployer stated its position
that the appropriate unit should consist of the job classifications
requested by the Union, plus the classifications of custodian and bus
driver, The Imployer also stated that the following positions should be
excluded as elther supervisory or confidential under 21 VsA §1722(12),
§1722(12)(B), and §1722(12)(E).

Posltion Basis of Exclusion
Secretary to Principal Confidential
Secretaries to Associate Principals (2)  Confidential
Supervisor of Maintenance Supervisor
Night Supervisor (Maintenance) Supervisor
Cafeteria Agent/Manager Supervisor
Bookkeeper Confidential

b, At the hearing before the Board, the Union stipulated to all
of the excluslons requested by the Employer in its letter of July 24,

1980, in the event the Board found the unlt proposed by the Erployer to
be the appreopriate staff unlt at CVU.

5. The Unlon also stipulated at the hearing that the larger unit
proposed by the Employer was an approprlate unlt for collective bargaining,
involiving employees with a community of interests.

6. No evidence was submitted to differentiate between the units
proposed by the Union and the Erployer which would indicate an overriding
community of interests existed among the aides, secretarlal/clerical
(hereinaf'ter, "secretaries") and cafeterla employees, which did not
exist between those same employees and the bus drivers and custodians.

7. Persomnel and labor relations for all the schools which comprise
the CSSD are the respensibility of and are centrally monitcored by the
Director of Persornel Services, James Rice, at the CSSD Superintendent's
office. His overall responsibilities are accurately set forth in Employer's

Fxhibit #2 and include generally contract negotiations and wage and
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persomnel policy administration throughout all the distriet schools.
He reports to the 33D school board which, In turn, is responsive to
various loeal school boards, and pramigates policy made by the CSSD
school board.

8. The organizational structures and processes for: hiring,
supervising, evaluating, disclplining, susperding, and discharging all
the CVU employees materlial to thls case are the same. Essentlally, the
employee's immediate supervlsor, such as the supervisor of maintenance
or cafeterls manager 1s the first line Employer representative in the
superviscory chain of command, who, in turn, effectively recommends final
personnel action taken by the prineipals at CVU. In some instances, a
first line supervisor must first indtlate perscrmel actlons through an
asscclate principal whe, in turn, makes a recommendatlon to the school
principal, The associate principal or princlpal is both the first line
and final decision-making supervisor of his personal secretary.

9. The current wage rates applicable to the employees included in
the unit proposed by the Unlon and the bus drivers and custodians are
forth in Employer's Exhlbit #7 (Recommerded Hourly Rate Ranges for CSSD
Hourly Hmployees) and are as follows:

Poaition Hourly Rate
(minimzn) smaxirmm)
Bus Drivers $ 4.60 $ 5.40
Custodians 3.90 5.10
Typlst-Clerk~Receptlonlst 3.96 5,10
Secretaries-Ceneral Office 4,20 5.50

Aldes (classes 1 - 4, class ard
pay are commensurate with

degree of student involvement) 3.35 4.80
Cook or Baker 3.90 5.10
Asslstant Cook or Baker 3.65 4,85
laborer or General Kitchen Help 3.35 4,00

- qu—




10. 'The Bmployer considers "full-time" employees to be "those
hired and scheduled to work at least 35 hours per week, 52 weeks per
year" (Employer's Exhiblt #8). All others are considered "part-time"
employees. Under the Bmployer's definition, CVU bus drivers, cafeteria
workers, most of the secretarial and clerical workers, and about 1/3 of
the petiticned-for aldes are CVU "part-time" employees. The remaining
aldes, secretarles and custodians are consldered "full-time" CVU employees
under the (VU perscnnel policy (Employer's Exhibit #8).

11. Generally, full-time CVU employees are entitled to more types
and better levels of fringe benefits.

" 12. While all classes of employees in both the Employer proposed
and petitioned-for unlts share the same general workplace and working
corditions, some classes of employees in the course of their jobs interact
with certain classes of employees relatively more frequently than others.
For example, there 1is dally contact between custodial and cafeteria
employees by virtue of thelr common responsibility to clean the cafeteria.
Another group of employees, the bus drivers, aildes and secretaries, all
participate in a two-day workshop relating to student discipline and
care before school cpens in September. Some bus drivers, aides and
secretaries then serve with other CVU employees on a "leadership team"
which meets twice a month throughout the year to discuss student-related
problems.,

13. (SSD on behalf of its member union schools, negotiates collective
bargaining contracts with certified teaching staff at VU, Williston,
Shelburne, Charlotte, and Hinesburg. VEA/NEA represents all but the

Williston teachers' unit (which is represented by another teachers!'
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union, the American Federation of Teachers). There are currently no
recognized bargaining units within the CSSD lnvolving non-certified
staff.

14, "The BEwployer is currently required to rnegotlate only with the
cne recognized bargalning representative at CVU, the CVU certifiled
teachers' union,

15. The Employer currently meets seperately with the aldes, secretaries
cafeteria workere, bus drivers, and custodlians to discuss wages and
working conditions.

16. The Board takes official notice of the fact that the petitioner
party to thls case previcusly sought 1n 1979 to represent the same group
of employees it seeks to represent here: the CVU Instructional and non-
instructionnl aldes, secretaries ard cafeterlia workers. However, after
an investigation intc the matter by a board agent to determine whether
any question of the approprilate unlt or representation existed, the
parties agreed to an appropriate unlt whnich also included the CVU bus
drivers and custodians,

17. A consent election was held on September 6, 1979, the results
of which resulted in an order of non-certification of the petltloner
here as bargaining representative of the agreed upon employee group.

The vote was: 28 - no union, 20 - Champlain Valley Unlon High School
Staff Association.

18,  If, as a result of these current unit defermination proceedings,
the Board ordered that two appropriate unlts existed, or alternatively,
that the petitioned-for unit was the only appropriate unit here, it is
possible that the Employar could be required at some polnt in time to
negotiate with at least twe and possibly three non-certified employee
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units. It 1s also possible, if the administrators at CVU alsc unionized,
that the Enployer could be required to bargain with as many as five
employee unlts.

19. One major estimated additicnal cost to the Hmployer of bargaining
with two non-certifled employee urdts, in additlon to bargaining with
the CVU teachers' unit, would be $12,000. That amount represents the
salary of a 1/2-time labor relatlons professional to assist the C3SSD
Director of Perscrnel Services in the negotlations and contract administration
of an additional collective bargalning unit. The Director of Personnel
Services currently sperds 50 percent of his time engaged in negotiation-
related activities.

20. The Employer's administrators, in addition to the (SSD Director
of Persornel Services, would also be affected by the increase in bargaining
units at CVU. In the event that two or three non-certified employee
units were formed rather than one, there would be additlonal burdens in
matters of contract administration (such as grievance procedures) to the
extent that each unit's contract differed.

21. Potential added costs resulting from excessively competitive
bargaining ("whipsawing") between two or three non-certified employee
units could plausibly develop, but are incalculable on the state of the
recerd here.

OFINION

This case differs from our pricr unit determination cases because
the Union wants a unit of less than all employees while the HEmployer
insists that if there i1s to be a union, it should be "wall to wall and

Include all employees in the unit. Doubtless each party 1s raneuvering
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for partisan electoral advantage, but we are concerned with establishing
a polley which fosters productive labor management relations. With this
in mind, we declde whether the unlt should Include instructionzl and
non=instructicnal aldes, secretarles, cafeteria workers, bus drivers,
and custodians; or whether it would be appropriate to exclude the bus
drivers and custodlans as requested hy the Association.

The confllct here is between represerntational democracy, and bargaining
efficiency. Our question is whether the policy of the Labor Act 1s best carried
out by allowing those who wish to unlonize to do so even 1f many small
units are created. In attempting to resolve this gquestion our earlier
cases are not compellingln those, the usual pattern has been one in
which the Association has sought a large unit and the BEmployer has tried

to fractionalize it. c¢.f. Windham Northeast Support Staff Association

and Board of School Directors, Bellows Falls Union High School, Town of

Rockingham, 3 VLRB 167 (1980). No conflict between the principles
that concern us here cccurs in that type of case, since we were atle

to glve effect to the representational wishes of emplcyees and a pollcy
of bargaining efficiency by approving the larger urit,

Therefore, in resolving this question, we look closely at our
Municipal Employee Relatlons Act 21 V.S.A. §1721 et seq., which in §172¢
directs us tc consider the interactions of three factors: community of
interest, the deleteriocus effects of overfragmentation, and the extent
of employee organization.

No evidence was submitted in thls case sufficient to support a
finding that there is any distinet community of Interest unique to
secretaries, aldes, and cafeteria workers which does not exlst among all

the non-certified CVU employees. All these employees have a cormon
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workplace, similar general conditions of employment, same supervisory
chain of command, non-professional employee status and commensurate

level of pay. 'The Association made no effort to distinguish the two

groups arnd, indeed, conceded their homogeneity. Hence, on the community
of interest criterla alone, no reascn exlsts to certify the unit petitioned
for.

On the other hand, we think this record does support a finding that
the division of a single non-certified employee bargaining unit would
result in fragmentation producing some degree of adverse effect on the
Hmployer's operation. As a minlmmm, the Employer will either be required
to hire additional people to asslst with negotiations and contract
administration, or else reasslgn duties of existing staff to these
functicns. Some additlonal cost will be incurred. It is probable that
differences in rules governing organized workers as distinguished from
those who choose not to organlze will produce conflicts requiring management
time to reconcile. Possibly an entirely different urdon will organize
these employees asked to be excluded today, requiring management to
accommodate not only to new contracts, but also to new union administrators
as well. On another record these factors might have little significance,
but where, as here, there are no facts in the commnity of interest
realm pulling the cther way, they are decisive.

Their decisive character derlves from a strong public policy favoring
the broadest possible unit in the public sector. See generally Kheel,
LABOR LAW (1977), Vol. 18I §49.02[2] and §49.03[2] at 49-39 - 49-41. The
case against proliferatlion of public sector bargaining units includes at
least these consideratlons: 1) the difflculty the employer would have
in maintaining a tradition of uniformity in the wages, benefits, and

working conditions provided to simllarly-situated employees; 2) possible adverse
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effects of excessive competltlon among rival employee organizations

which results in Balkanizatlon of employee groups and whipsaw bargsining;
and 3) dinstitutional compllcations of bargalning with a multiplicity of
units in view of the need to incorporate the financial impact of negotlated
agreements lnto the budgetary process of the goverrmental unit, which 1s
usually put to the voters on one statutory date. The Massachusetts

Labor Relations Commilsslion quoting the leading case In that state against
overfragmentation, Jordan Marsh v. M.L.R.C., 316 Mass. 748, 56 N.E.2rd

915 (1944), has stated:

Bargaining units must, as far as 18 reasonsbly possible
in view of all pertinent factors, be adopted to the marmer
in which the Employer's buslness 1s habitually carricd on ard
atress must be laid upon securing groups of employces who have
commen Interests in the more important matters which are likely
to become subJects of collective bargaining, so that they can
speak with a common voice in such matters. It is also incumbent
upen ue Lo gather into each of such groups the largest marber
practically peosalble of employees having such common interests
in order that discord may be minimized, and that the Employer
may not be contlmually hampered by the jealousles and conflicting
or competitive clalms of a large number of small rival unlts which
must work together for the Employer, but whlch mey choose to be
represented by different and possibly antagonistic unions. As
cogently expressed in the Jordan Marsh case, the Employer ought
not to be Balkanized. Town of Cohasset, 1 MLC 1184, 1187 (1974).

We find these considerations worthy of respect.

Here we find no distinet communlty of interest between the two
groups, coupled with a proposed undt which would produce some adverse
effect wpon the operation of the munlelpal amployer refererced in 21
V.3.A. §1724(e)(2). We are mindful that management may percelve any union
at all as an adverse effect. However, the Act's policy is to regard
unionization ltself as beneflcial. But where management advances some
cogent reasons there must be same evidence to contradict asserted adverse
effects 1f we are to dlsregard them. If on this record, then, we were
to decide that the proposed wilt 1s "an appropriate unit", we would
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possibly be faced quickly with the question of whether the bus drivers
and custodians were also another “approprlate unit"., That aside, if

we must accept the petitioner's unlt, we come perilously close to makdng
the extert of employee organization the controlling factor, scmething
we are prohibited from doing urder 21 V.S.A, §1724(4).

We think the pollcy provisions of the Act "to protect the rights of
individual employees to self-organization' are to be given great weight,
but we are also required to "protect the rights of the public in comnection
with labor disputes.” 21 V.S.A. §1721. We think public rights are
protected by larger units. This 1s not to say that smaller units will
not be sanctioned, but is is to say that evidence is required to support
that result on the facts of each particular case. Absent such evidence,
here we approve the larger unit.

ORDER

NOW, THEREFCRE, it 1s hereby ORDERED pursuant to 21 V.S.A. §1724
that:

1. a collective bargaining unlt for lnstructicnal and non-

Instructional aides, secretarial/clerical employees, cafeteria

workers, bus drivers, and custodlans 1s approprlate at

Champlain Valley Unton High School; with the exception of those

employees to which the partles have agreed are confldential or

supervisory under the Act; and that

2. a secret bailot election shall be conducted by this Board

within thirty days {or as the Board may order) to determine

whether or not these enployees wish Lo be represented exclusively

for collective bargaining purposes by the Champlain Union High

School Staff Association, or no union.
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L
Dated this j_g_r‘day of December, 1980, at Moripelier, Vermont.

VERVJENT LABOR RELATTONS BOARD

/ijberly B.Pheney, Chaile

9«%@ yl ) 2LV

TRobert H. Frown




