VERMONT LABOR RELATIONS BOARD

GRIEVANCE CF:

)
) DOCKET NO. 79-91S
SEIMA GROPMAN )

FINDINGS OF FACT, OPINION AND ORDER

Statement of the Case

On December 10, 1979, the Vermont State Employees' Association, Inc.,
("VSEA") filed & grievance on behalf of Selma Gropman ("Grievant"), appealing
her dismissal from State service.

The State filed an answer to the grievance on December 31, 1979.

Hearings were held on February 14, 1980, at the Board hearing room in
Montpelier, and on June 12, 1980, in Rutland, Vermont. Board members Kimberly
B. Cheney ard Willlam G. Kemsley, Sr. were present at both hearings. Member
Robert H. Brown was present at the February 14 hearing only.

Grievant was represented by Michael R. Zimmerman, Counsel for VSEA.
Assistant Attorney General Bennett E. Greene represented the State,

Requests for findings of fact and memoranda were filed by Attorneys

Zimmerman and Greene on June 26 and June 27, 1980, respectively.

FINDINGS OF FACT
1. Grievant, Selma Gropman, was at all times relevant herein, a per-
manent status State employee, and, as such, had all rights conferred by the
Agreement between the State of Vermont and the Vermont State Enployees'
Association, Inc., for the Non-Management Unit, effective for the peried

July 1, 1979 to June 30, 1981 (herelnafter referred to as "the contract").
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2. From July of 1972, until November 16, 1979, Grilevant was employed
as a Stenographer B, pay scale 5, at the Putnam Memorlal Hospital, School
of Practical Nursing, at Bennington, Vermont. The Putnam Memorial Hospital,
School of Practical Nursing 1s administered by the State of Vermont, Depart-
ment of Education.

3. Grievant's Exhibit #1 1s the Department of Persornel class speci-
fication for Stenographer B, Grievant's position prior to her dlsmissal. It
accurately represents the duties, responsibilities and skill requirements of
that job.

4,  From August of 1973, until the termination of her employment on
November 16, 1979, Grievant's immediate supervisor was Mrs. Frances P. Crozier,
who held the position of Director of the School of Practical Nursing. Mrs.
Crozler resigned from that post In January of 1980.

5. During her term of employment, Grlevant was the only clerical em-
ployee at the School of Practlcal Nursing. She was required to perform
clerical dutles for Mrs. Crozier and the seven instructors on staff at the
School of Nursing. Generally, Grievant's dutles dincluded typing, answering
the telephone, record keeping, filing, handling money, photocepylng, and
hardling supplies.

6. In April of 1976, Grievant was placed in a warning period by Mrs.
Crozier. During that period, Grievant improved her performance and was re-
tained in her position. (Grievant's Exhlbit #3, page 2, Item F).

7. On June 25, 1979, Mrs. Crozier completed a Speclal Performance
Evaluation Report (Grievant's Exhibit #3) covering the period August 11,
1978 to June 22, 1979, because of Grievant's unsatisfactory job performance
during that period. Grilevant received that evaluation at some point between
June 25, 1979 and July 13, 1979, the date she signed 1t. In that Perfor-
mance Evaluation Report, Mrs. Crozler gave Grievant an overall rating of 1,
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which means "unsatisfactory." Mrs. Crozler gave Grievant a 1 rating in all
arsas (le., "Job knowledge ard skills," "quallty of work," "quantity of
wark," "work habits,” "attitude, interest & initiative," "learning ability,"
"Judgment," "work under stress," 'managing workload,") except one — "per-
soral relationships” — in which Grievant was given a 2 ("inconsistently
meets Job requirements/standards"}. In that Performance Evaluation Report,
Mrs. Crozier made the following recommendation:

"... I feel Selma should be put on warning for a

period of 20 worklrng days from this date. 1 fur-

ther recommend that should her performance become

fully satisfactory during that time she should be

reinstated only on the condition that her perfor-

mance remain fully satisfactory without constant

supervision. Otherwise (sic) that she be termin-

ated immediately from state employment. An alter-

native might be to consider that there may be a

‘mls-match' between Selma and axd {sic) this par-

ticular position and she request a lateral transfer."

(Grievant's Exhiblt #3).

8.  On July 27, 1979, Grievant received a letter, dated July 26, 1979,
from Mrs. Crozier, in which Mrs. Crozier informed Grlevant that the warning
perlod impesed by the Performance Evgluation Report of the period August 11,
1978 to June 22, 1979 (Finding #7; Grievant's Exhibit #3) became effective
July 16, 1979, and that 20 working days after July 16, 1979 (ie., August 13,
1979), the warning pericd would end, at which time Mrs. Crozler would pre-
pare another Speclal Performance Evaluaticn Report arnd determine whether
Grievant should be taken out of the warning period, be placed in an extended
warning period, or dismissed.

9. At some tlme between September 4, 1979, and September 10, 1979,
Orievant received a Special Performance Evaluation Report covering the perilcd
June 23, 1979 to September 4, 1979 (Grievant's Exhibit #4). In that Perfor-

mance Evaluation Report, Mrs, Crozier gave Orievant an overall 2 rating

{(™nconsistently meets job requirements/standards") for Grievant's failure
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to improve: 1) the quality of her work, particularly her failure to decrease
the number of typographical errors left uncorrected; 2) the quantity of work,
by Orievant's chronic tardiness and time spent engaged in personal telephone
calls; 3) her work habits, agaln Grievant's frequent tardiness was cited
here; and 4) in Grievant's failure to improve her relationship with her
supervisor, evidenced by Grlevant's argumentative responses to Mrs. Crozler
when her work was criticlzed.
10. Accompanyling the Performance Evaluation Report for the period June 23,

1979 to September 4, 1973, was a letter from Mrs. Crozier dated September 4,
1979 (Grievant's Exhibit #6), to which Mrs. Crozler had referred in the Per-
formance Evaluation Report for specific comments on Grievant's deficlencies
in several performance areas. Also in that letter, Grievant was informed
that she was belng placed in ancother warning period, for failure to improve
to a "satisfactory™ level. That letter begins:

"Due to an administrative error, anmd not satlsfactory

performance, you are technically out of the first

warning that was imposed from July 16 - August 13,

1979. Since your performance 1s still not at a satis-

factory level (refer June 22 - September # evaluation),

you will be placed in a new warning period from Sep-
tember 17 to November 16, 1979" (emphasis added).

The letter then sets forth substantially what had already been given to
Grievant as standards of perfermance for fiscal year 1980 (State's Exhibit
#1), a document prepared by Mrs. Crozier with the assistance of Grievant
which set forth specific performance goals.

11. Thereafter, on October 10, 1979, Grievant received a letter from
Mrs. Crozler (State's Exhiblt #6) wherein Mrs. Crozier reviewed Grievant's
progress during the warning period of September 17, 1979 to November 16,
1979. The letter contains specific criticisms of Grievant's performance

during that period. Generally, Grievant: {falled to improve her typing by
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not proofreading her work as directed; continued to misfile materials and
did not reccerd an explanation of and directions for access to her filing
system as directed; did not ensure recelplents of telephone messages received
them in a timely manner; failed to consult wlth supervisor as directed to set
priorities for completion of assigned tasks when conflicts arose; falled to
fellow directions or seek clarification 1f they were not understood; failed
to check her own work to determine if it was complete and systematizing her
work as directed in such a manner so as to determine what aspects cof a par-
ticular job assigrment had been completed and what remained to be done; and
continued fo be tardy for work.

12. On October 11, 1979, Grievant was notifled by letter Crom Mrs.
Crozler (State's Exhibit #5) that she was suspended two days without pay for
"excessive tardiness without due cause,' effective October 12 and 15, 1979.

13. By letter dated November 1, 1679, from Mrs. Crozier, (State's Ex-
hibit #3) sixteen days before the end of her most recent warning pericd,
Grievant was informed of Mrs. Crozler's decision to recommend Grlevant be
dismissed for failure to improve her overall job performance to a satis-
factory level in accordance with the standards of performance established
by Mrs. Crozier at the beginning of the last warning period (Grievant's Ex-
hibit #6). Grievant consistently falled to perform the duties and assume
the responsibilities required of a Stenographer B as set forth In her job
description (State's Exhibit #1).

14, At that same time, on or about November 1, 1979, Grievant was given
a ecopy of a Speclal Performance Evaluation Report (State's Exhibit #2) for
the period September U, 1979, to November 16, 1979, Grievant's last warning

period,
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15. It is the practice of the State that an employee on warning, who
is not dismissed during the warning pericd, has successfully completed the
warning period. In order to be dismissed for unsatisfactory performance,

a person would be dismissed before the end of the warning period. If during
the warning period an employee shows no real progress, he is dismissed and
a Special Performance Evaluation Report 1s completed as a final assessment
of that employee's job performance. Grievant was dismissed in this manner
and consequently her Special Performance Evaluation Report for the period
September 17, 1979, to November 16, 1979, was completed prior to the last
day of that warning period.

16. Mrs. Crozier pave Grievant an overall rating of 1, "unsatisfactory,"
on Grievant's final Evaluation Report (State's Exhiblt #2), citing continued
performance deflclencies in those areas which were identified as needing im-
provement at the beglnning of her fall 1979 warning period, despite intensive
supervision and instruction.

17. Based on all the credible evidence on record, the Board finds as
facts or conclusions, as may be appropriate, the statements and representa~
tions made by Mrs. Crozier in Mrs. Crozler's letter recommending dismissal
and Grievant's final Special Evaluation Report (State's Exhibits #3 and #2,
respectively).

18, By letter dated November 8, 1979, from Robert Withey, Commissloner
of the Department of Education (Grievant's Exhlblt #7), Grievant was dis-
missed, effective November 16, 1979, for failure to meet the specifiled per-
formance standards ldentifled at the beginning and throughout her warning
pericd.

19. After her dismissal was effective (on November 16, 1979), Grievant

received a letter written on school letterhead dated November 21, 1979,
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from Mrs. Crozier, which provided, in pertinent part, as follows:
"Because T have not heard from you since I called you
on the telephone, I want to be swre that you know that
my offer to discuss your warning and the accompanying
letter from me still holds and that I genulnely would
like to do so ..."

(Grievant's Exhitit #8).

20. Because of her persoral feelings that Grievant should be dismissed
as klndly and courtecusly as possible, Mrs. Crozler wished to discuss the
matter and, hence, wrote and mailed to Mrs. Gropman Grievant's Exhibit #8.
Mrs. Crozier had expected, when she composed the letter of dlsmissal for
Commnlssioner Withey's signature, that there would be an opportunity to speak
with Grievant at the time of her dismissal, regarding that action.

21. Irrespectlve of Mrs. Crozler's Intent to speak with Grievant per-
sonally when Grievant became aware of her ultimate dismissal as communicated
in Grievant's Fxhiblt #8, Grievant was fully aware of the reasons for that
action by Mrs. Crozier's November 1 letter {(State's Exhiblt #3) informing

Grievant of her decislion to recommend dismissal.

22. Section 2.043 of the Rules and Regulations for Persormel Adminis-

tration provide as follows:
"WARNLING PERIOD means a speclfied period immediately
following the receipt of a marginal or unsatisfactory

performance rating by an (sic) non-probationary em-
ployee, during which he 1s expected to achleve an ade-

guate level of performance."
OPINION
The issue here, as in other dismissal cases recently decided by this
Board, is whether the substance of Grievant's offenses amounts to "just

cause' for dlsmissal under the standard established in In re Grievance of

Albert Brooks, 135 Vt. 563 (1977); and whether her right to notice of dis-

missable offenses was protected under the standard of In re Grievance of
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Michael Yashko, Vt. (1980). See: Grievance of Paul Cook, 3 VIRB

105 (1980); Grievance of Robert DeForge, 3 VLRB 204 (1980); Grievance of

Jo Ann Kindestin, 3 VLRB 288 (1980); and Grievance of Peter Carlson, 3 VLRB

305 (1980); where one or both of these standards 1s fully treated.

We find the requisite elements to sustain Grievant's dismissal are pre-
sent here. The State amply proved the facts necessary to establish Grievant's
performance deficiencies amounted to grounds for dismissal, and Grievant was
duly warned that fallure to improve in several identified work areas to a
satisfactory level would result in her dismissal.

Unlike the grievances of DeForge, Carlson and Kindes!'in, supra, the

grievant here was dismlssed for reasons related to her abillity to perform
the job dutles and responsibiltities required of her position, and not for
alleged misconduct. Hence, we need only determine I Grievant did perform
her job less than satisfactorily as charged by her employer, whether her de-
f'lciencies amounted to "some substantlal shortcoming detrimental to the Em—
ployer's interests,”" Brooks, supra at 568 and whether Grievant knew or should
have known that her failure to raise her overall job perfarmance to a satis-
factory level could result in her dismissal.

In sumary, the facts are as follows. Grievant was placed in the warning
period which elfected her dismissal on September 4, 1979. She was informed of
this fact, and the reasons why that actlion was taken, by her immediate super-
visor, Mrs. Crozler, near or on that same date. (See Grievant's Exhibit #6).
In Mrs. Crozier's September 4 letter to Grievant, Grievant was notified of
elghteen specific aspects of her jeb performance which needed to be improved
to a satisfactory level. There is no evidence that Grievant dld not under-

stand the requirements for successful completion of the warning peried or
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that she was waeware of her employment status as 1% was changed by the im-
pogition of that warning perilcd.

At approximately that same time, early September, 1979, Grlevant was
also glven a document detalling expected Standards of Performance for fiscal
year 1980 in her position of Stenographer B at the nursing school.

The credlble evidence before us warrants a conclugion that Grievant
did not meet these standards of performance elther, arnd that the stardards are
reasonable. Moreover, Mrs. Crozier, on November 1, 1979 (State's Exhiblt #3)
wrote a detalled critlclsm of Grievant's performance in her letter recom-
mending dismlssal. We find the facts and Incidents recited in that letter
amply supported by the evidence, and conclude on gll the svidence that Griev-
ant's dlsmissal was legally Justified.

In reaching this result, we have taken Into account the sharp conflicf
In the evidence concerning Mrs. Crozier's managerial skills, trustworthiness,
ard bilas towards Grievant. In our judgment, Grievant's assertions of Mrs.
Crozier's inadequacies were mot sustained, rather we believe Mrs. Crozler
was a competent, fair-minded, and prudent supervisor at all times here rele-
vant, Moreover, as the State has so aptly put 1t In its memorandum "Mrs.
Gropman appears to vlew eriticlsm of her work performance as if it were an
attack on her person. That 1s unfortunate ... It 18 clear for all to see
that she is a decent, sihecere and very pleasant person ..." 3till, viewed
as obJectlvely as we are able, the evidence supports the actlon taken by
Mrs. Crozler and Grievant's inabllity to respond constructively to eriti-

ciam.
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ORDER
For the foregolng reasons it is hereby ordered that the Grilevance of
Selma Gropman is DISMISSED.

Dated this /7$ day of July, 1980, at Montpelier, Vermont.

/’KLABOR RELATICNS BOARD
/Kimberly B. / Cheney, Chai_waih

William &. Kemsley, fr. ‘
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