VERMONT LABCR RELATTIONS BOARD

GRIEVANCE OF : ) .
) DCCKET NO. 80-13
JO ANN KINDESTIN )

FINDINGS OF FACT, OFINION AND ORDER

Statement of the Case

On Pebruary 2, 1980, the Vermont State Employees' Assnciation, Inc.,
(hereinafter, "VSEA"), filed a grlevance with the Vermont Tabor Relations
Board on behalf of Jo Anmn Kindestin. Grievant Kindestin appeals her dis-
missal from state service, alleging she was dismissed without just cause
and in violation of the contractual progressive disclpline policy.

Assistant Attormey General Bennettf Greene filed an answer for the State
on February 14, 1980, admitting the essential facts of the grievance and
maintaining that CGrievant's sleeping on the job did constitute grounds for
her dismissal under the contract.

A hearing was held in the Board hearing room in Montpelier on May 29,
1980, before members Kimberly B. Cheney, William G. Kemsley, Sr., and Robert
H. Brown. Assistant Attorney General Bermnett Greene represented the State.
Counsel for VSEA, Michael Zimmerman, represented Grievant.

Requests for findings of fact and memoranda were filed by Attorneys

Zimmerman and Greene on June 16 and 17, 1980, respectively.

FINDINGS QF FACT
1. At all times relevant to this grievance, Grievant was a perman-

ent status employee, and, as such, had rights conferred by the eement
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between the State of Vermont and the Vermont State Employees' Assoclation,

Inc., for the Non-Management Unit, effective July 1, 1979, (hereinafter,
"the contract').

2, From January, 1975, to January 13, 1980, Grievant was employed by
the State of Vermont, Department of Public Safety, as a clerk dispatcher, a
pay scale 9 position (Grievant's Exnibit #1). During that period, Grievant's
work place was the Middlesex Barracks.

3. The position of clerk dispatcher, Department of Public Safety, is
a non-uniformed or "civilian" pesition.

4, fThroughout the State, the practice varies at state pollce barracks
wlth respect to the nunber of clerk dlspatchers on duty during particular
shifts. In scme of the barracks only one dispatcher works each shift, while
in others two clerk dispatchers work each shift. In one respect, however,
all police barracks throughout the state are the same. At least one dis-
patcher 1s on duty 24 hours a day. The Middlesex Barracks, at all times
relevant to this grievance, scheduled twe dispatchers for each shift, each
being responsible for different duties.

5. At the Middlesex Barracks, the clerk dispatcher assigned to the
radio console is considered the primary dispatcher. He is the direct link
with the officer in the field. In addition, he is responsible to take tele-
phone calls from members of the public reporting accldents, criminal activ-
ity, fires, and similar incidents. He 1s also responsible for a direct
telephonic line to the Middlesex Barracks from the Vermont Yankee Nuclear
Power Plant, the purpose of which line is to report nuclear accidents.

6. At the Middlesex Barracks, the clerk dispatcher not assigned to
the radic console is considered "the backup" to the primary dispatcher,

answering telephone calls when the console dispatcher 1s busy. In addition
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to those "backup" responsibilities, however, he dees have hls own responsi-
bllities. One of those responsibilities 1s to check the teletype machine
during 1ts active periods. That machine 1s connnected to a computer with

a tle-in to the National Crime Information Center (NCIC). The secondary
dispateher both receives messages and serds inquiries on the teletype. While
it could vary, normally during the midnight to 8 a.m. shift, the teletype
machine is active (with Incoming messages) about 30 minutes per shift during
the mid-week, and for about 2 hours per shift toward the end of the week and
on weekends.

7. The majority of duty time for the secondary dispatcher on the
midmight to 8 a.m. shift is spent typing reports and other things that, for
same reason, the daytime clerical staff had riot been able to attend to.

8. During the midnight to 8 a.m. shift, the primary dispatcher is
not responsible for any clerical duties.

9. Diring the week prior to January 5, 1980, Grievant voluntarily
took only 1 day off,

10, On January 4, 1980, Grievant worked continuously from 12 a.m. to
1:30 p.m.  On that date from 8 a.m. to 12 p.m. she worked overtime in order
to complete some work for her immediate superlor, Sgt. Vinton, which she
had not been able to complete during her midnight to 8 a.m. shift.

11. From 12 p.m. to 1:30 p.m., Grievant donated her time in order to
compliete her task. Between 1:30 p.m., January U4, 1980, and midnight,
January 5, 1980, Grievant slept only two hours.

12. At midnight on January 5, 1980, Grievant began her rormal shift at
the Middlesex Barracks. On that date Grlevant was assigned as secondary
c¢lerk dispatcher. Her co-worker was Reger Halford, who mamed the radio

console as primary clerk dispatcher.
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13. Trocper 1lst Class T. E. Austln, a State Pollce Officer since 1971,
was assigned to the Middlesex Barracks on January 5, 1980, and was, from
2 a.m. to 4 a.m,, the only trooper on duty assigned from that barracks.

14. At about 4 z.m., January 5, 1980, Trooper Austin returned from the
field to the Middlesex Barracks in his police vehicle. After he got out of
his vehicle and approached the barracks, Trooper Austin, while passing a
window on the barracks, glanced inside and saw Grievant with her head down
on her desk, and not moving. He then entered the barracks, without elther
dispatcher noticlng, through a back entrance inadvertently left ajar. When
Trooper Austin cpened the deor which entered into the dispatchers' work area,
Grievant suddenly sat uprdght In her chalr, apparently awskening. Trooper
Austin did not confront Grievant with his observation of her sleeping (Griev-
ant’'s Exhibit #4).

15. The total elapsed time from the moment he glanced in the outside
window until Grievant suddenly sat wright in her chair was, according to
Trooper Austin's estimate, about 3 minutes.

16. later that same day, during the evening of January 5, 1980, Trooper
Austin telephoned Sgt. Vinton, his immediate superlor, with the sole purpose
of reporting to Sgt. Vinton that he had observed Grievant asleep. Sgt.
Vinton Instructed Trooper Austin to prepare a memorandum setting forth what
he had observed. Trooper Austin did so and that memorandum is in evidence
as Grlevant's Exhibit #4.

17. On January 6, 1980, Orievant was assigned to work the midnight to
8 a.m. shift, Her co-worker on this date, as it had been on January 5, 1980,
was Roger Halford. On January 6, however, Grievant was primary dispatcher
and worked the radio console. Mr. Halford was assigned as secondary dis-

patcher.
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18. At the Middlesex Barracks, the two dispatchers work in the same
room, and thelr work statlons when both dispatchers are seated are about
twenty feet apart.

19. The midnight to 8 a.m. shift on January 6, 1980, was a quiet one,
with little radlo or other activity. Mr. Halford's dutles during that shift
vere primarily typing. When he was seated at his typewrlter, Mr. Halford
was positioned In such a way that he could only see Grievant, at the radic
console, out of the corner of hls eye.

20. On two occasions during the midnight to 8 a.m. shift on January 6,
1980, {once some time between 3:30 and 4:00, and the other some time between
4:30 and 5:00) Mr. Halford observed Grievant with her head down on her desk
at the radlo console. On both occasions, Grievant's head rested on her arms.
On both occasions, the back of Grievant's head was facing Mr. Halford, ard
he could net see her eyes. On those occasions, Grievant dld not appear, to
Mr. Halford, to be moving. It wes (and is) Mr. Halford's opinion that Griev-
ant was asleep durdng these periods.

21. During the midnlght to 8 a.m. shift on January 6, 1980, Grievant
did not fail to answer any radlo calls that came in to her.

22. FEven though Mr. Halford testified that he views sleeplng on duty
by a clerk dispatcher as a very serlous transgression, he made no effort to
arouse her after he observed her mctionless state,

23, On January 7, 1980, between 3 p.m, and 6 p.m., Grievant, then off-
duty, was informed by Sgt. Vinton that she was being suspended for 3 days
pending investigation of Trooper Austin's allegation of her sleeping on
duty. Sgt. Vinton then asked her to respond to Trooper Austin's memorandum

(Finding #16, Grievant's Exhibit #4).
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24, By memorandum to Sgt. Vinton, dated January 7, 1980, Grievant
admitted that she had slept on duty on Janwary 5, 1979. (Grievant's Exe
nibit #5).

25. It 1is unclear when, but at some point after January 5, 1980, Sgt.
Vinton asked Mr. Halford if Trocper Austin's memorandum {Grievant's Exhibit
#) was true. Mr. Halford responded yes, it was true, and that he (Mr,
Halford) belleved Grilevant had alsc slept on duty January 6, 1980.

26. Between the time she was observed sleeping on January 5 and was
on duty January 6, Grievant was not asked to respond to allegations of her
sleeping on duty January 5, nor was she glven notice that should that con-
duct recur she may be dismissed.

27. Upon completing his iInvestigation, Sgt. Vinton recommended to the
Commlssioner of Public Safety that Grievant be dismlssed. In making that
recamendation, Sgt. Vinton considered (1) Trooper Austin's memorandum
(Grievant's Exhiblt #4), (2) Grievant's memorandum response to Trooper
Austin's memorandum (Grievant's Exhibit #5), and (3) Mr. Halford's allega-
tions regarding Grievant's sleeping on Jarmary 6, 1980.

28. Sgt. Vinton did not, in making his recommendation, review Griev-
ant's entire persomnel file to examine, in detail, her past performance and
to determine 1f Grievant had previously slept on the job.

26, On January 10, 1980, Grievant recelved a dismissal letter dated
January 10, 1980, from the Commissioner of the Department of Public Safety,
which letter provided, in pertinent part, as follows:

"This is to advise you that you are hereby being
dismissed from the position of Clerk-Dispatcher,
Department of Publlic Safety, effective Sunday,
13 January 1980, for the following reasons:
(a) Gross neglect of duty by sleeping on duty
on 5 & 6 January 1980."
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Grievant was also, by that letter, glven 2 weeks pay in lleu of notice,
(Grievant's Exhibit #11),

30. During her period of employment, Grlevant received the followling
favorable Performance Evaluation Reports:

(A) For the period July 1, 1976, to July 1, 1977: An overall
3 rating (consistently meets Job requirements/standards}{Grievant's Exhibit
#2);

(B) For the pericd July 1, 1977, to June 30, 1978: An overall
rating of 3 (consistently meets job requirements/stardards)(Grlevant's Ex-
hibit #3).

31. Article XV, “Disciplinary Action,” of the contract provides, in
pertinent part, as follows:

"1. ... {T)he State willl:

... {b) apply discipline with a view toward uni-
formity ard consistency; and

{¢c) impose a procedure of progressive discipline,
in increasing order of severity:

1. oral reprimand;

2. written reprimand;

3. suspension without pay;
4, demotion;

5. dismissal.

The parties agree that there are appropriate cases
that may warrant the State bypassing progressive dis-
cipline or applying discipline in differing degrees
so long as it is imposing discipline for Just cause.

2. The appointing authority ... may dismiss an em-
ployee for just cause with two weeks' notice or two
weeks' pay in lieu of notlce ...

3. Notwithstanding the provisions of Paragraph 2
above, an employee may be dismissed immediately with-
out prior rotice or pay in lieu of notice for any of
the followlng reasons:

"

(a) gross neglect of duty ...
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32. Whlle Grievant has admitted sleeping on January 5, 1980, she
denies having slept on duty on January 6, 1980. There is no evidence to
indicate Grievant has slept on duty prior to January 5, 1980, ard there is

no record of any prior sleeping incident for which Grievant was disciplined.
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OPINICON

Grievant admitted sleeping on duty January 5, 1980. Grievant appeared
to her co-worker to be sleeping on duty Jamuary 6, 1980, as well, although
she denies It. Based on Grievant's admission of sleeping on the job
Jamuary 5, arnd the allegation of the secord dispatcher on duty that she also
slept on duty January 6, Grievant was dismissed for "gross neglect of duty."
Given all the circumstances pecullar to this case, we are required to deter-—
mine 1if Grievant's conduct on those occaslons constitutes just cause for her
dismissal; and if not, what is an appropriate remedy.

The State concedes and we agree the issue of whether or not Grievant's
corduct constitutes "gross neglect of duty" under the contract (Article XV,
section 3) is moot in this appeal, Grlevant dld receive two weeks pay here,
evidently by administrative error, which the State has no intenticn of re-
couping. Thus, we need only view Grlevant's conduct In light of the "just
cause" standard.

"Just cause" was first defined by our Supreme Court in In re Grievance
of Albert Brooks, 135 Vt. 563, 568 (1977) as:

... Scme substantial shortcoming detrimental to the
employer's Interests, which the law and a sound public
opinion recognlize as a good cause for his dismissal ...
(cites omitted}
Where the Court held that the purpose of a contractual just cause clause is
to remove from the employer the right to arbltrarily fire its employees, it
set forth two requisite criteria of reascnableness which must be met for a
dilsmissal to be upheld as one for cause:
. one that it 1s reasonable to discharge employees
because of certain conduct, and the other, that the
employee mad falr notice, express or rfairly implied,

that such conduct would be ground for discharge.
Ibid, (cites omitted)
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On the 1ssue of fair notice, we are further instructed that:

[Tlhe ultimate question for the Board is whether the
conduct was or should have been known to the employee
to be prohibited by the employer, The standard is an
cbjective one.

Id.

In a very recent declision, our Court further addressed the "falr notice"

criterion of a dismissal for cause. In In re Grievance of Michael Yashko,

Vt. Sup. Ct. Slip Op. Docket #102-79, June 3, 1980, the Court reversed the

Board's declslon sustaining a dlsmlssal because grievant Yashko, mistakenly
placed in a probatlonary status rather than a "warnlng period,” did not have
"fair notice that actions on his part, or inactions, might be cause for dis-

missal."” In re Yashko, supra, p. 3. The Court held the requirement for

fair notice was not met because prior to actual termination, Yashko's only
notice as a probationary employee "was that he could be terminated without
cause and not that any specified conduct would be grounds for dismissal." Id.,

(emphasis in original).
In view of the Brooks and Yashko declsions, we find the requisite falir

notlce criterion for upholding a dismissal for cause was not met in Griev-
ant's case. While Grievant knew or should have known sleeping on duty was
prohibited by her enmployer, particularly where she held a responsible com-
mundcations position 1n the Department of Public Safety, she was not cn
notice that thils specific conduct would result in dismissal.

The State seeks to avold the notlce issue by asserting categorically
that one incident of sleeping on duty in a public safety job 1s enough to
constitute grounds for dismissal, even though Grilevant was charged with
sleeping on two occaslons in her letter of dlsmissal (Grievant's Exhibit
#11). As we point out in the discussion infra, this may be true in scme

circumstances, but we do not think 1t so on these facts. We feel it
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necessary tr toke into account all the clrcumstances of an offense in
determining whether an employee was fairly on notice of the grounds for
dismissal. Here, Grlevant was allowed to report to work and assume the
more responsible dispatching position for the midnight shift on January
6 without any notice from her supervisor, directly or indirectly, of what
her behavior of January 5 specifically could mean to her job security.
Moreover, the record 1s devold of evidence that the Department of Public
Safety gave prior notice to 1ts employees not only that sleeping was pro-
hibited conduct but the penalty 1t carried. Certalnly Grievant was aware
she should not sleep on duty, ard did so at her peril, but had she known
at what peril specifically, we speculate she may not have lndulged herself
in those cat naps. Perhaps she wouldn't have reported to work, cognlzant
of her weary state and the hazards of sleeping on the Job. In any event,
there was no clear, pre—existing poliey from which this Grievant could infer
that sleeping in a quiet office where another was awake to handle emergen-
cles would result in dismissal.

We have looked for guldance to several other arbitration cases (cited

in, "Table of Offenses, Sleeping on the Job," p. 554, How Arbitration Warks,

3rd ed., Elkouri & Elkouri, 1979) in whlch employees were discharged for
sleeping on the job. Our research reveals that discharge as a pemalty for
sleeping on the job has been overruled at least as frequently as 1t has been
upheld.

The major reasons given in the decisions we researched which sustained
an emplcyer's discharge were generally as follows: 1) the employee had re-
ceived warnings and other lesser disciplinary actlons for the same offense
prior to the offense which resulted in his dismissal; 2} the sleeping of-

fense was the "last straw"” on a record replete with varlous and numerous

-2 98_



offenses; 3) sleeping on the job was clearly prohibited by a specific rule
which prescribed dismissal as the penalty; 4) the employee's sleeping
Jecpardized the safe or critical operation of a process.

On the other hand, the reasons clted for reducing discharge to some
lesser penalty, varylng from less than a day's lest pay to a four week sus-
pension, related to the fact that it was the employee's first offense on an
otherwise good record of prilor service, and that the employer had not put
the employee on notice that the practice was prohibited (or at least not
condoned) and the peralty he may expect to recelve., C.f.: In re Rockwell

Standard Corporation, 41 LA 345 (1963), In re Nestle Co., 45 LA 524 (1965),

and In re Kimberly-Clark Corp., 50 LA 437 (1368), (discharges reduced to

lesser peralities); with In re Standard Cil Co. of California, 55 LA 1269

(1971) and In re American Cyanamid Co., 51 LA 181 (1968), (discharges up-

held).
This Board has likened 1ts responsibility and authority in finally

determining grievances to that of an arbitrator. See Grievance of James

Harrison, 2 VLRB 171, 183 (1979) and Grievance of Richard Harrison, 2 VLRB
304, 324 (1979). We think that analogy is pertinent here as well. Further-
more, where the partles have expressly agreed to a policy of progressive
discipline deslgned to correct misconduct, arkd we find a particular disci-
plinary action excessive, this Board has held that 1t is within our autho-
rity and responsibility to impose a penalty commensurate with the serlous-

ness of the employee's offense, Grievance of Paul Cook, 3 VIRB 105, 128

(1980). One authority has characterized an arbitrator's power to modify
penalties as "inherent" in hls power to decide the sufficiency of cause.

He states:

-299-



In meny disciplinary cases, the reasonableness of the
pemalty lmposed on an employee rather than the exis-
tence of proper cause for disciplining him is the ques-
tlon an arbitrator must decide ... In disciplinary cases
generally, therefore, most arbitrators exercise the
right to change or modify a penalty if it is fourd to

be improper or too severe, under all the circumstances
of the situation. This right is deemed to be inherent
in the arbltrator's power to discipline ard in his
authority to finally settle and adjust the dispute before
him. Arbltrator Harry Platt, "The Arbitration Process
In the Settlement of Labor Disputes," 31 J. Am. Jud.
Soe. Sh, 58 (1947).

The offenses giving rise to Grievant's dismissal were her first in
almost five years of dispatching with the Department of Public Safety. In
all other respects the record shows Grlevant performed her work satisfac—
torily or better. With respect tc the lack of notice that sleeping was
prohibited, Grievant certalnly did know it was wrong and should have expec-
ted some disciplinary action, but she definitely was not aware this lapse
on one midnight shift in a span of five years would result in her dismissal.

Sgt. Vinton testified that several years ago he and another officer
discovered a dispatcher asleep on duty, apparently passed out from inebri-
ation. He recalls that dispatcher was dlamlssed on hls reporting of the
incident. He and Grievant were aware of no other dismissals for sleeplng
on the job and Grievant, until Sgt. Vinton's testlimony, was unaware of that
incident and resultant dismissal. In any event, we find Grievant's case
does rot parallel a sltuation where an employee reports for wark drunk, and
subsequently sleeps it off on duty.

Another reason which mitigates the seriousness of Orievant's offense
is the fact that no extracrdinary harm was probable as a result of her
actions. Her fellow dispatcher, Mr, Halford, raintained he could and defin-

itely would have awakened Grievant had he needed her assistance. As 1t was,
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Grievant did not perform her typing responsibilities the brief period it was
proved she slept on January 5, and she missed no incoming calls (perhaps
fortuitously) on January 6.

On the particular circumstances of this case, where Grievant has ad-
mitted to wrongdoing, it is now our duty to try and set a Just penalty for
the offense. The contract reinforces the necessity for this Board to set
such standards by providing for "discipline with a view toward uniformity
and conslstency” (Article XV, section (1)(b). If this Board does not set
standards, there 1s no mechanism within the grievance system by which an
effort to articulate reasons for, and impose uniform standards, can exist.
We are Inclined to impose a rather serlous disciplinary action where Griev-
ant was in a publlc safety position. The standard 1s not what harm actu-
ally occurred but what harm was reasonably probable. It was probable that
some emergency would receive elther delayed or less than alert response.
Sleeping on the job then certainly constitutes neglect of duty, and as such
1s undoubtedly detrimental to the State's interests. While in this instance
1t would be unreasonable to discharge Grievant, it 1s not unreascnable to
impose some measure of discipline. For these reascns, we feel Grievant's
relnstatement should include a twenty working day suspension without pay.

This suspension shall serve to put Grievant and all other simllarly
situated employees in the Department of Safety on notice that such conduct

wlll be met with serious disclplirary action.

ORDER
Now, therefcre, for all the foregoing reasons and based on the fore-
golng findings of fact, it is hereby ORDERED that Jo Ann Kindestin be rein-

stated with backpay to her former position at the same rate in pay, subject
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to a suspension without pay for a period of twenty worltinr days, commencing
the first work day after her effective date of dismissal,

Dated this [O“day of July, 1980, at Montpeller, Vermont.

VERMONT LABOR RELATIONS BOARD

il B (e,

/ Kimberly ]7./Cheney, Cha

Robert H. Brown

-302-~



