VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF: )
} DOCKET NO. 79-835
ALBFRT A. LEVESQUE }

FINDINGS CF FACT, OPINION AND ORDER

Statement of the Case

On November 23, 1979, Albert A. Levesque, Grievant, through his
attorney, Charles S. Martin, filed an appeal with the Vermont Labor
Relations Board regarding his dismissal from the State of Vermont, Agency
of Development and Community Affalrs. In that petition, Grievant claimed
he was dismissed in vlolation of Article XV of the Agreement between the
Vermont State Employees' Assoclation for the Non-Management Unit and the
State of Vermont because the State falled to impose progressive discipline
In Grievant's case.

The State filed its answer to Grilevant's allegations on December 5,
1979. It asserted the State's action was for just cause, Grievant's alleged
failure to obey a lawful and reasonable order. Therefore, the State was
permitted to dismiss Grievant.

A hearing on this matter was held before Board members Kimberly B, Cheney,
William G. Kemsley, Sr., and Robert H, Brown on January 31, 1980, Grievant
was represented by Attormey Charles S. Martin. Assistant Attorney General
Bennett E. Greene represented the State. Grilevant was not present at the
hearing, Grievant's counsel having been unable to communlcate with his client
since December 3, 1979. At this time, Grievant's counsel moved for a con-

tinuance which was denled.
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Requests for findings of fact, conclusions of law and order were filed

by the parties on February 14, 1980.

FINDINGS OF FACT
1. At all times material to this grievance, Grievant was a permanent-
status, full-time employee of the State of Vermont, and a2 member of the
Non-Management Unit of the Vermont State Employees' Asscociation., As such,
the terms and conditions of Grievant's employment were governed by the
Agreement between the State and the Non-Management Unit (herelnafter, the
"contract").
2. Grievant held the position of Stock Clerk B with the Travel
Division of the Agency of Development and Community Affairs until November 1,
1979.
3. State's Exhibit #2 includes the Department of Personnel Class
Description for the position held by Grievant. That description provides,
in pertinent part, that the dutles and responsibilities include:
Clerdical and manual work of more than ordinary difficulty
and responsibility inwveolving the recelpt and lssuance of
a large variety and moderate volume of materials and
supplies ...

and that:

This class 1s differentiated from that of Stock Clerk A
by the greater volume of materlals handled ...

4, State's Exhibit #2 also includes Grievant's specific Position
Description signed by Grievant on September 25, 1976, certifying its
accuracy and completeness.

5. Grievant's signed Position Descripticn lists several activitles
under item #12 where it is noted that 50% of the time Grievant works for

Vermont Life Magazlne. (State's Exhibit #2 at 3)
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6. At no time prior to this petition did Grievant initiate a
grievance expressing disagreement with his day-to-day work asslgnments
as they related to his Positlon or Class Description.

7. 'The Agency of Development and Commumiity Affalrs is divided
into four divisions: Administration, Historlc Preservation, Vermont Travel
Division, and Vermont life Magazine.

8, On November 1, 1979, Mr. Levesque received a letter from C. Harry
Behney, Secretary of the Agency of Development and Commundity Affairsg dis-
missing him from the position of Stock Clerk B. (State's Exhibit #1) The
letter provided the following reascn for his dlsmissal:

"you refused to obey a lawful and reasonable order given

by your supervisor on October 31, 1979, to assist in wrapplng,

labeling, and malling Vermont Life materials. You were specif-

ically warned, in writIng on June 21, 1979, that refusing to

do a reasonable amount of work as requested by your supervisor

could result in disciplinary action up to and including dismissal.

You also used vulgar and abusive language to your supervisor,

about which you have been previously warned. Either one of

these alone or both is sufficient reason to dismiss you."

9. Article XV of the contract, Disciplinary Action, provides in
pertinent part that:

The parties jolntly recognize the deterrent value of dis-
ciplinary actlon. Accordingly, the State will:

(¢) impose a procedure of progressive discipline, in in-
creasing order of severlity:

1. oral reprimend;

2. written reprimand;

3. suspension without pay;
4,  demotion;

5. dlsmissal.

10. Recognizing some instances where immediate dismissal may be
warranted, the parties to the contract also provided that:
Notwithstanding the provisions of paragraph 2 above
[fact #9], an employee may be dismissed immediately without

prior nctice or pay in lieu of notice for .., refusal to
obey lawful and reasonable crders glven by supervisors ...
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OPINION

In this grievance we are required to determine 1f the grievant was
dismissed for just cause: refusal to obey a lawful and reasonable crder of
his supervisor; and, if so, does the contract permit the State to bypass
less severe discipline urder these circumstances.

Desplte Grievant's fallure to appear at the hearing and to offer testil-
mony rebutting the allegatlons made agalnst him, Grievant's counsel vigorously
argued on his client's behalf. First, Grievant's counsel argued that
Grievant was not an employee of the Vermont Life Magazine Division of the
Agency of Development and Community Affairs, but was an emplcoyee of the
Travel Division of that Agency. With that distinctlon in mind, counsel noted
that pursuant to 3 V.S.A. §2455(2), classified positions may be transferred
from one division to another, subject to approval of the Commlssloner of
Personnel and State personnel laws and regulations. Maintaining that Grievant
was never transferred from the Travel Division to the Vermont Life Division of

the Agency, Grievant's counsel urges this Board to find Grilevant was not re-~
quired to perform work for Vermont Life Magazine. Therefore, he conecludes,
the order given Grievant to "assist in wrappling, labeling, and mailing
Vermont Life materlals" was unlawful and unreasonable.

We dlsagree. The order was neither unlawful nor unreasonable. The
record shows that Grievant had been working for several years in the Agency
of Developmental and Community Affairs with a clear understanding of the
nature of the duties required of him. The activities he was ordered to
engage in prior to hls separation were specifled within his Class and Posl-
tion descriptions. 'There was no evidence offered that Grievant didn't
understand the order or that he didn't recognlze the authority of the super-

visor making the order.



Grievant's counsel argues a transfer of positions was required in order
for Grlevant to be utlilized by Vermont [ife. Thus, any order given by a
superior in the Vermont life division would be unlawful, because that
individual would not be in the chailh of command confCrming to the Perscomnel
Department's records. We are rnot persuaded. In our view, the key determin-
ant of the employer's identity and authority to assign work is the employee's
relatlonship with a supervisor on a regular basls. That supervisor has the
authority to assign the emplcyee work within the scope of that employee's
job description. The crder glven here was "lawful and reasonable".

Absent evidence to the contrary, we conclude Grievant did in fact refuse
to carry out his supervisor's crder, a cause for dismissal which permits the

State to bypass the progressive discipline procedure.

ORDER
For all the foregolng reasons, the Grievance cf Albert A. Levesque is

ORDEFED DISMISSED arnd is DISWISSED this 74 day o M 1980, at
Montpeller, Vermont.

INT LABOR RELATIONS EOARD

/\&gx&[&lﬁﬁ %“;#

erly B.

liam"G./ Kemsley, Sr./

St A e

Fobert H. Brown




