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FINDINGS OF FACT, OPINION AND ORDER

Statement of the Case

On August 3, 1979, Normand J. Dube (herelnafter "Complainant") filed
charges of unfair labor practices with the Vermont Labor Relations Board
(herelnafter "Board") against the Cheuffeurs, Teamsters and Warehousemen,
Local 597, Charles Raymord, Secretary-Treasurer (hereinafter "Union”"), and
the Chittenden County Transportation Authority (hereinafter "Employer").
Complainant charges the respondent Union violated 21 V.S.A. §1726(b) (1)
and (3), ard the respondent Employer violated 21 V.53.A. §1726(a)(1) and
(3), by wrongfully interpreting and enforcing a "superserdority" provision
of the collective bargaining agreement between the Employer and the Unilon.

After investigation, taking the verified allegations contained in the
charges as true, the Board 1ssued a complaint and notice of hearing on
August B, 1979.

Two hearlngs were held. Members Kimberly B. Cheney, Willlam G. Kemsley,
Sr., ard Robert H. Brown were present at the first hearing, October 25, 1979.
The secord hearing was held on December 13, 1979, before members Cheney and
Brown only. At both hearlngs, the Complalnant was represented by Attorney

Peter Piche.
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Attorney Jonathan Axelrod represented the Unlon. Ralph Cramer, General
Manager of the Chittenden County Transportation Authority, represented the
Employer. ‘
Requests for Findings of Fact and Memoranda of Law were filed by the
Complairant and the Union on December 13, 1979, and January 18, 1980,
respectively. The Employer submltted a brief statement of its position
on Jaruary 7, 1980. In addition to the December 13 brief, a Supplemental
Memorandum was filed by the Complainant on January 16, 1980.

FINDINGS OF FACT

1. The Employer 1s a municipal corporation engaged in Intrastate
public transportation. The Employer was created by the General Assembly
of the State of Vermont on February 2, 1973, and commenced service on July 1,
1973. At all times relevant, Ralph Cramer has acted in the capacity of
the Employer's General Manager.

2. The Employer is a "municipal employer" under 21 V.S.A. §1722(13)}.

3. The Camplainant, Normarnd Dube, was the first person hired by the
Fmployer in June, 1973, prior to beginning operaticns, and is the most senior
employee by virtue of his longevity urder Article IV of the collective bar-
gaining agreement, admitted into evidence as Complainant's Exhibit C.

4.  The respordent Union was certified as the exclusive bargaining
agent in a unit of full-time drivers for the Employer on June 24, 1975, by
this Board. In January, 1979, the Undon's certification was expanded by
Board order to Include part-time drivers. At no time has the position of
Terminal Duty been certlified for Inclusion in the bargaining unit by petitlon
of either the Ewployer or the Union.

5. The Brployer and the Union executed their first collective bar-

gaining agreement in September, 1975, In that agreement, inter alia, the
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parties ratified a clause according the Unlon Shop Steward top serlority not
only with respect to layoff and recall, but also with respect to all con-
tractual benefits where senlority is a consideration. Thus, under this
agreement, the Shop Steward 1s given preference in bidding job assigrments
(Article II(c), Complalnant's Exhibit C at 2), overtime (Article IV(b) and
(c), supra at 4), ard choosing vacations (Article V, supra at 5}, The
"superseniority"” clause effecting those privileges provides:

Stewards shall enjoy top rankdng on the "serndority"

roster of unlon members and shall be the last to be

lald off in the event of a reduction in force.

6. While the "superseniority" clause remains unchanged in the third
successive agreement between the Hmployer and the Union, it did not go
unchallenged. At one of nineteen meetings regarding negotfations for their
current contract which took place during the spring and summer of 1978, a
secret ballot vote was taken after heated discussion among the members as
to whether or not the "superserdority"” clause should be retained in the "new"
contract. The result of the vote 1s disputed. One witness, Perny Campbell,
a former employee and Union merber, recollected a very close vote, 12 to 10
in faver of retaining the language. Another witness (and respondent5, Charles
Raymord, recollected a result of "17 to 6 or 17 to 7", in favor of the clause.

7. Harold Pidgeon was hired by the Employer as a full-time driver in
September, 1973, and was instrmumental in forming a union among the Employer's
drivers.

8. Whille the Unlon and the Employer were negotiating thelr flrst cor—
tract, there was a disruption of service due to a strike action and the Em-
ployer initlally discharged ten employees, seven of which were reinstated

several days later. Mr. Pidgecn was not among those initially reinstated.
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He was reinstated after a Board order resolving an unfair labor practice
charge which was filed on September 12, 1975.

9. Following his reinstatement early in 1976, Harold Pidgeon was
elected Shop Steward by secret ballot election. Under the Undon charter and
by-laws, a steward does not serve a specific term but may be removed only by
a secret ballot election, which election shall be held after a petition
calling for a steward election 13 signed by fifty-one percent of the unit.

10. Until April, 1978, Harcld Pidgeon exercised his "superseniority”
as Shop Steward to bid the job of hls choice. Until that time he elected
to bild For a driving run.

11. 'The pollecy of senlority and the procedures for its Iimplementation
under the collective bargaining agreement are set forth in Article IV
(Complainant's Exidbit C at 4). That sectlon, in 1ts entirety, provides:

(a) Reference on Senlority shall only pertain to union
personnel.

Seniority shall be the member's length of service
with the Enployer without interruption, except for lay-offs
of less than one (1) year, sickness or accident.

(b) If condltions of business are such that all men em-
ployed will not receive a full week's work, qualified employees
in the order of their seniority shall be given the preference
of the work avallable., OQvertime work shall be assigned to
qualified men in sendority order, if avallable.

(c) When 1t becomes necessary to lay off employees, pre-
ference shall be given to employees in the order of their sendor-
ity to the work available, if qualified and available. Employ-
ees shall be rehired in the Inverse order, 1f qualified and
available. Overtime will go to senlor man after all regular
men have recelved a day's work.

(d) The Employer shall maintain a seniority roster of
all members covered by this agreement. This roster to be kept
up to date and posted.

(e) The Enployer shall provide a space in a consplcuous

place for the posting of this agreement and/or bulletins or
letters to and for the employees.
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(f) All bids on all runs will be posted from Wednesday to
Wednesday to become effective the following Monday and will be
given to the senior employee that qualifies. Bids will be
posted every four (4) months effective January 1, 1976.

(g) The Comparyy shall not be required to hire those re-
ferred by the Local,

{h) The Employer will allow fifteen (15) minutes at

straight time rate for travel time to any Employee who finishes

work at a different place than where he started.

12, MaJor Terminal Duty responsibilities include: opening the office
of the BEmployer at approximately #:00 a.m., removing the fare boxes used
the previcus day and placing them in a designated "money room," changing
the tachograph on each bus, making sure each run is filled and starts on
schedule, and occasional maintenance service calls when busses break down
ard no mechanic is avallable. Terminal Duty also involves answering the
telephone and monitoring the Employer's radlo frequency. The person assigned
Terminal Duty, whlle he does not Initially schedule Drivers, will call in
replacement Drivers or mey even drive a run himself if a Driver 1s late.
When it 1s necessary to call in Drivers, the run is supposed to be offered
on the basis of seniority, the most senior Driver being called first and
should he refuse, the next senlor Driver 1is called according to the seniority
roster. However, testimony revealed that strict adherence to this procedure
is Iinconsistent, and when the procedure is followed, most cften the first
Driver available 1s not particularly high on the roster. The Complainant,
and most senior enployee on the roster by longevity, often refused such
call-ins.

13, The position of Terminal Duty had been fllled on a regular basis
by the Complainant for the periocd begiming July 1, 1975, until February 22,
1978.



14, The Complainant was employed in the position of Terminal Duty on
February 22, 1978, having bid that Job at some time prior to that date. On
that date, an incident took place involving the Complainant and a missing
fare box, causing Mr. Cramer, his supervisor and the Hwployer's manager to
surmarily fire the Complainant for "improper handling of the company receipts'.
(Complainant's Exhibit D at 16-17) The incident and confrontation was wit-
nessed by Dwight Blondin ard Ronald Spaulding, the Assistant Manager and
Superintendent of Maintenance for the Hmployer. Without contesting Mr.
Cramer's understanding of the incident, the Complalnant asked at that time
whether Mr. Cramer would accept his resignation instead of flring him., Mr.
Cramer consented, verbally.

15. In fact, however, the Employer declined to accept the Camplainant's
letter of resignation. After an absence of approximately two weeks, the
Complainant contacted Mr. Cramer and requested reinstatement to this posi-~
tion of Terminal Duty. Mr. Cramer consented to let him return as a Driver.
The record 1s not clear as to whether Mr. Cramer infamed the Complainant
at this time that he would not be permitted to bld Terminal Duty again.

The Complainant testified Mr. Cramer told him to wait until the April bids
were posted, at which time he could bid for Terminal Duty.

16. Upon the Complainant's return to work in early Merch, 1978, Mr.
Cramer issued a written statement "to whom 1t mey concern" saying that the
Complainant had been cut of work for two weeks due to "personal stress and
circumstances". (Complainant's Exhibit E).

17. The Complainant returned to work without any loss of sendority,
at the recommendation of the Employer and by a secret ballot vete among

union members.
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18. Mr. Cramer assigned Harold Pidgeon, Shop Steward, the position
of Terminal Duty during the Complainant's absence. The main reason for
his selection given by Mr. Cramer was the fact that prior to this time,

Mr. Pidgeon had been out of work with a foot inJury and was unable to

drive extensively. Mr, Cramer considered Terminal Duty an appropriate form
of "light duty" which would enable Mr. Pldgeon tc return to work while filling
the vacant Terminal Duty position as well.

19. 1In April, 1978, Harold Pidgeon bid the position of Terminal
Duty. This April Job bid was the first normally scheduled bid subsequent
to the incldent of February 22, 1978. The Complainant also wished to bid
for Terminal Duty, but could not successfully because as shop steward,

Mr. Pidgeon enjoyed top senlority in job picks and had already bild Terminal
Duty. When the Complainant complained to Mr. Cramer about this particular
effect of "supersenlority”, he was referred by Mr. Cramer to the "super-
senlorlty” clause of the contract and informed that as he understood the
clause, Mr. Pidgeon was entitled tc first choice of job assigrments.

20. Mpr. Cramer also represented to the Conplainant at this time that
he had the right to refuse any employee bidding the position of Terminal
Duty. PFurther, he also represented to the Union on several occasions through-
out the period material to this charge that the inclusion of the Terminal
Duty position in the bargalning undt is solely at the discretion of the
BEmloyer, through its agent, Ralph Cramer.

21. A&n employee assigned Terminal Duty normally works from 4:00 a.m.
to 12:30 p.m., Monday through Friday, and from 5:00 a.m. to 9:00 a.m. cn
Saturday. The Saturday work 1s regularly scheduled overtime. In additlion

to the scheduled Saturday overtime inherent in this position, an employee
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assigned Terminal Duty also works a substantiazl amount of unscheduled over—
time whenever replacement Drivers are rot available. Furthermore, charter
work, in addition to scheduled and unscheduled overtime, is available to an
employee assigned Terminal Duty by rotatlon based on seniority. The average
weekly amount of overtime compensatlon pald out to an employee working
Terminal Duty is $120.

22, Terminal Duty requires a greater degree of contact with management
than with rank and flle persomnel. The employee worlking Terminal Duty
shares an office with Assistant Manager Blondin, ard is in close proximity
to the office of Manager Cramer, as well, Contact with the Drivers 1s
limited to the radio and as Drivers begin their shifts in the morning,
generally the busiest time of the workday for the employee working Terminal
Duty.

23. While there is a Driver's lounge at the "shop" on Industrial Avenue,
where the management offices and maintenance services are located, the
Drivers generally congregate and assoclate informelly at the St. Paul Street
terminal, where shift tumovers occur.

24. Three former Drivers of the Employer, Alan Daudin, Penry Campbell
and John Flanders, testified as to thelr experience and perceptions of the
affect the combination of Shop Steward and Terminal Duty on the administration
of the collective bargaining agreement. Witness Daudin testified that
although he had rnot expressed his concerns to the Undon or the Employer
directly during his tenure, he generally felt Inhiblted in exercising his
rights urder the grievance procedure because of Mr. Pldgeon's place of duty,
fearing management would overhear his complaints given in confidence to his
union representative. Mr. Daudin felt It necessary to telephone M. Pldgeon,

rather than discuss union business in person. On the nature of the position,
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he testifled that it was his impression that an employee working Terminal
Daty was out of touch with the Drivers in the sense that he "didn't know

what was happening in the streets”, and that Termlnal Duty was a "plush job"
due to the substantial amount of overtime available in that position. Because
of those overtime opportunities, Mr. Pidgeon may be reluctant to take an
advocacy positicn which mey displease maragement. As the least senior
employee during his terure with the Employer, Mr. Daudin worked an average

of three and one-half hours overtime per week.

25. Witness Campbell also testified that she did not feel free to
discuss union business, Including grievances, at the Industrial Avenue shop.
Ms. Canpbell was active In trying to eliminate the exercise of "superseniority"
for any reason under the contract except layoff because of the extensive
benefits afforded the Shop Steward solely on the basis of "supersendiority”.
Ms. Carpbell testified that in her opinion, a "good" union representative
was not afraid to "make waves" in pursulng employee interests and complaints.
Mr. Cramer informed Ms. Canpbell at a campany picnie in July, 1978, that the
position of Terminal Duty was included in the bargeining unit solely at his
discretion. Since Mr. Pidgeon's continued bld at Terminal Duty hinged on
the Enployer's approval, Ms. Campbell testified that she seriocusly doubted
that Mr. Pidgeon was wllling or able to effectively represent his fellow
workers without ,jeopardi;z:l.ng his own well-being.

26, Witness Flanders also felt the combination of Shop Steward and
Terminal Duty was improper because of the managerial pressures inherent
in the Terminal Duty position. For example, he recalled an incident where
M. Pldgeon, while in the position of Terminal Duty, was required to testify
against a fellow Unlon member at an unemployment compensation hearlng. At

this hearing, Mr. Pidgeon testified as to the reasons for discharging former
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employee, Dale Whitney. Only Mr. Pidgeon, worldng Terminal Duty at that time,
was capable of testifying as to Driver Whitney's tardy arrival times.

27. Witnesses for the resporndent Undon, Rupert St. Francls, James
Walters and Bermard Barron, contrary to the Complainant's witnesses, all
testified as to the convenience of the combination of Shop Steward and
Terminal Duty. In thelr experience, Mr. Pldgecn was more accessible in the
position of Terminal Duty than when he served as Shop Steward and drove
full-time. All three witnesses felt Mr. Pldgeon's prior experlence as a
full-time Driver made him sufficiently aware of rank and file concerms.

28. Witness Barron, fired by the Employer on May 30, 1979, attributed
his reinstatement to the successful representation of his grievance by
Mr, Pidgeon.

29. The dutles, activities and privileges of Shop Steward are set
forth in Article II of the ccllective bargaining agreement (Complainant's
Exhdbit C at 2-3) which provides in pertinent part:

(a) The Bmployer recognizes the right of the Union to

designate a Shop Steward and one alternate to exercise the

function of Steward in the sbsence of the Steward concerned.

Stewards are only 1n bargaining unit.

The authority of Stewards and altermates so desig-
nated by the Undon shall be limited to and shall not exceed
the following dutles and activities:

(1) The collection of dues, when authorlzed by approp-
riate Local Unlon actlon so not to interfere wilth the normal
duty shift.

(2) The investigations and presentation of grievances
in accordance with the provisions of Article IX.

(3) The transmission of such messages and information
which shall originate with and are authorized by the Local
Undon or its officers, provided such messages and information

(1-A) have been reduced to writing, or



(2-A) 1if not reduced tc writing are of a routine nature

ard do not I1nvolve work stoppages, slow-downs, refusal to

nandle goods, or any other ilnterference with the Employer's

business.

(4} Processing Job bids in accordance with Article V. (sic)
and
(¢) Stewards shall enjoy top ranidng on the seniority

roster of unlon members and shall be the last to be lald off

in the event of a reduction in the working force.

30. Charles Raymond, Secretary Treasurer and Business Agent of the
respondent Union testified that "superseniority" for Shop Stewards was a
longstanding practlce within the Union. It was included in most all of re-
spondent's contracts as a means of rewarding the steward for his efforts
in administering a contract and ensuring accessibllity to Union repre-
sentatlion.

31. Whlle "maybe three to five new people" corplained to him about
Mr. Pidgeon's ability to effectively represent them, Mr. Raymond testifiled
that the employees contacting him could deliver little more than "hearsay"
to back up thelr charges.

32. At the 1978 Union meeting at which time negotiations and the con-
tinued inclusion of the "superseniority" clause was debated In view of the
N.L.R.B. Dairylea decision, 219 N.L.R.B. No. 656, 531 F.2d 1162 (1376), no
counsel for the Union was present to advise members as to the law on this
issue. Mr. Raymond did not comment at that time as to the legality of the
clause, but chose to let the members resolve the issue by a secret ballot
vote. (See Infra, Fact #6)

33. The Complainant charges that he has been damaged to the extent of
overtime opportunitles extended to others in the position of Terminal Duty,

since February, 1978.
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OPINION
I
JURISDICTION
We muist consider a jurdsdictional 1ssue first. The Unlon contends the

Instant charges are time-barred, arguing that the Complainant was denled
the bid of Terminal Duty more than six months prior to filing this complaint.
Are the allegations here time-barred from our consideration under 21 V.S.A.
§1727(a), which provides in pertinent part?:

No complaint shall 1ssue based on any unfair labor prac-

tice occurring more than six months prior to the filing

of the charge with the board unless the person aggrieved

thereby was prevented from filing the charge by reason

of service in the armed forces, in which event the six-

month period shall be computed from the day of his dis-

charge. The board may walve the six-month period if it

finds that (a) the aggrieved person did mot understand

that an unfair labor practice had been perpetrated against

him; or (b) the offending person had actively concealed

his or its perpetratlion of that unfair labor practlce.
We conclude they are not, for two reasons. Flrst, although the Complainant
oppesed the respondents' enforcement of "superseniority" soon after his
return to work in March, 1978, it does not automatically follow that he
urderstood that an unfalr labor practice had been perpetrated against him.
Because of the unlon's contrary position, and the necessity to hire private
counsel, we find he did not understand that an unfalr labor practice may
have been committed. This finding Is reinforced where the ability cf the
Complainant's Union representative to serve his constituents 1s challenged.
Moreover, the conduct precipltating the instant charges contlnues, as does
its affect on all the members of the bargaining unit.

In another unfair labor practice, we were required to rule on whether a

complaint was moot due to the cessation of the complained of conduct, a
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teachers' strike. See Board of School Commissioners of the Clty of Rutland

et al. v. Rutland Fducation Associatlon, et al., 2 VLRB 250 (1979). There,

we commented that "the act does not require the Board to play hide and seek
with those guilty of unfair labor practices," supra at 284. Also in that
decision, we were satisfied that a continuing dispute existed between the
parties, a dispute which 1f the Board declined jurisdiction was "capable of
repetition, yet evading review." For these same reascns, we decline to dls-

miss thls case as time-barred.

I
"SUPERSENIORITY"

While nct bourd by N.L.R.B. precedent, thls Board and the Vermont
Supreme Court have consistently locked to federal declsions interpreting the
National labor Relations Act when interpreting similar provisions of owur own
Municipal Employee Labor Relations Act. Ohland v. Dubay, 133 Vt. 300 (197%),

In re: Southwestern Vermont Fducation Association, 136 Vt. 490 (1978).

Dairylea Cooperative, Inc., 219 N.L.R.B. No. 656, 531 F.2d 1162 (1976),

is the leading "superseniority case.'" "Superserdority" has been defined and

explained as:

"A position on the senderity list ahead of where the
amployee would be placed solely on the basls of years
of continuous service. Such faverable treatment is
usually reserved for union stewards, in order to retain
proper union representation for those employees who
remain on the job in the event of a layoff. Super-
serdority would be provided for in a collective bar-
gaining agreement." Goverrment Erployee Relatlons
Report, Reference File, Glossary, 91:25

In Dairylea, the National Board held that while the enforcement of
"supersenicrity” for the shop steward beyord layoff and recall may not be

a per se violation of the Act, its existence creates the legal presunptlon
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1

of "nherently discriminatory conduct." The Second Circuit Court of Appeals
concurred and enforced the order.

In this case, we are required to determine: d4id the Employer in en-
forelng the "supersenlority" clause here 1) interfere with, restrain or
coerce the Complainant and 1ts other employees in the exercise of their
protected rights; 2) discriminate against the Complainant with regard to
the payment of overtime to encourage membership in the respandent Union.

We must also determine whether the Union 1} restrained or coerced the Com-
plainant from exercising his rights guaranteed under 21 V.S.A. §1721 et seq.
and 2) caused the Employer to discriminate against the Complainant in viola-
tion of 21 V.S.A. §1726(a)(3).

The facts in Dairylea invelved the selection of milk routes rather
than overtlime opportunities, but the clause in question was simllar to that
of the Instant case. It was interpreted by the partles as glving the shop
steward preference in bidding for lucrative milk routes over a unilon member
with greater longevity who would otherwlse have been senior to the complain-
ant. The rationale expressed by the Court of Appeals in finding the pre-
ferential bidding allowed by "superseniority" discriminatory was based on
the U.S. Supreme Court ruling in Radic Officers Union v. N.L.R.B., 347

U.5. 17 (1954). That case held discrimination in regard to any term or con-
dition of employment which not only encourages employees to be wnilon members
but also to be "good" union members, is violative of the Act; for, every
employee 1s equally guaranteed the right to refrain from undon activity.
The Complainant maintalns Dairylea is controlling.

The Union offers three major defenses to the charges of malntenance

ard enforcement of a "superseniority" clause. First, the Unlon maintains
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the Complalnant was denled his requested bid for an additional reason unre-
lated to Mr. Pidgecn's "supersenlority," specifically, in the Employer's
mind, the Complainant had demonstrated that he could not be entrusted with
company furds.

Second, the Unlon argues that the use of steward "superseniority” was
proper in this case because the incumbent shop steward utllized his "super—
sentority” to bid on a job which would enable him to better serve his
constituents. In this regard, the Union argues 1t has met the burden of
proving the administration of the collective bargaining agreement is fur-—
thered, not frustrated, by the coambination of shop stewardship and Terminal
Duty. It conternds the greater accessibllity to co-workers that 1s provided
in the position of Terminal Duty is the major, allowable, union justifiecation

for the use of "gupersenlority" beyond layoff and recall. Teamsters lLocal 20

v. N.L.R.B., 610 F.2d 991 (1979), 102 IRAM 3080 (D.C. Cir. 1979).

The third defense offered by the Unlon 1s the fact that the shop steward
in this case was elected by all the members of the bargaining unit. This
fact, the Unlon claims, distingulshes the instant case from Cairylea and
its progeny where 1In Dairylea, the steward was appointed and

... the only way, realistically spealdng, an employee
could gain such preference wlth respect to on-the-Job
benefits was to be a faithful and enthusiastic union

adherent ... I.A.T.S.E., Iocal 780 (McGregor-Werner),
227 N.L.R.B. No. 558 at 559 (1976).

Here, the Union contends,

... (T)he employees in the unit choose thelr stewards.
Further, stewards function solely in application ard
interpretation of the contract, but do not ccllect dues
or act in any other was as agents for the Unlon. Accord-
ingly, the superseniority preference granted to a steward
here is not tled to membershlp in, adherence to, or
agency on behalf of any union, but rather 1is derived from
the position of steward, which 1s available to all unit
menbers, unlon and norunion alike. (Id. at 559).

~8lL~



In addition to 1lts by-laws requiring electlion of stewards, the Union argues
that 1t (the Unlon) may have walved employees' statutory rights here with
the longstanding practice of contracting "superseniority" clauses, the mem—
bership vote to retain the present clause, and the ratification of the con~
tract with the "superseniority” clause unchanged.

The Employer's position in response to the charges here were submitted

as "remarks,'' wlthout supportive legal arguments. Because of the lack of
argument accompanylng the presumed defenses offerred by the Employer, we
canrot be certain how the statements refute the interference charge but it
is certain that the Employer "firmly belleve(s) that we have the right to
take the terminal duty position out of the collective bargaining unit."”
The only other "remark" of the Bwployer would seem to offer an affirmative
defense for the discrimination charge. It is the pesition of the Employer
that the Complainant may be disqualified from bidding Terminal Duty because
of his prior mishandling of company monies, thus makdng him ungualified for
the position.

In our opinion, the principies set forth in Dairylea are determinative
of the "superseniority" issue in this case and have not been changed signifi-
cantly by subsequent cases on this point. The N.L.R.B. and Court cases since
Dairylea have tended to reinforce the Court's decision that unless the union
can provide a substantial and legitimate business justification for the
clause, "supersenlority” will be deemed viclative of the Act. "Substantlal
arnd legitimate" Jjustifications which have been Interpreted as acceptable
uses of "superserdority" have without exception, been those Instances where

the extension of that privllege oberated to ensure or lmprove representation



of unit employees in matters of contract admirndstration. See e.g.: Teamsters

Iecal 20 v. N,L.R.B., supra, (Steward "superseniority" benefits that assure

"greater accessibllity" to co-workers, thus benefitting all employees with

better representation 1s not precluded by Dairylea.); Limpco Manufacturing

Compery 230 N.L.R.B. No. 59, (1977}, ("Superseniority for union officers

was permissable, although they were rnot generally responsible for contract
administration in the same marmmer as stewards. The Board held effective
employee representation goes beycnd grievance processing.); and Otis Elevator
Company, 231 N.L.R.B. No. 183 (1977), ("Lateral bumping" of less naturally
senlor employees for union stewards was lawful because 1t guaranteed the
continued presence of union representatives to enforce the contract.) It

is significant however, that in both Limpeo and Otis Elevator, "supersen-

{ority" was used In layeff situations, and vardations of the generally
accepted use of this privilege for Job retenticn purposes were being tested.
There, the Beard was concerned with who was entitled to "superseniority"
protecticn, rather than the scope of 1ts application in situations other
than layoff.

Notwithstanding those cases which approved "supersenicrity' to enable
effective contract administration, the Board continued to hold unlawful its
application for "all purposes" under the collective bargalning agreement,
including bidding and job assigrment preference. See e.g.: Auto Warehousers,
Inc., 227 N.L.R.B. No. 100 (1976), (Broad "superseniority” clause discrimin-
ated against employees with more longevity, by derying them job preference
and overtime opportunities); W.R. Grace and Company, 230 N.L.R.B. No. 37

(1977), (Maintenance and enforcement of "supersenlority'" clause zllowing
stewards preference for asslgmment of dellvery routes with Saturday and holi-

day overtime not justifiable. Fact that stewards were elected, rather than
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appointed, did not distinguish broad application of clause here from Dairylea);
and Allied Supermarkets, Inc., 233 N.L.R.B. No. 84 (1977), (Union failed to

establish that "superseniority" for jJob bidding purposes furthered the
effective administration of the collective bargaining agreement, notwith-
standing the facts that stewards were elected, the clause had been ratified
by bargaining unit members, and the union by~-laws did not require supportive
participation in union activities.) C.f. International Harvester, N.L.R.B.

Advice Memorandum, 93 LRRM 1251 (1976), (In a plant with more than 3,000
aployees, there would be times when i1t would better serve the bargaining
unit, rather than the union, to schedule grievance committeemen and stewards
overtime they wouldn't otherwlse be entitled to.) and, Autcmoblle Workers,

Local 1331 (Chrysler Corpcration), 228 N.L.R.B. No. 186 (1977), (Grievance

committeemen, in additlon to shop stewards, permitted to exercise "super-
seniority" for weekend ard overtime assigmments because of thelr duties
as grievance counselors).

Wnile it 1s true that the incumbent shop steward in this case was
elected, we disagree with the Union's contention that this fact somehow
constitutes a waiver of Individual employees' statutory rights. The Union

relies on I.A.T.S.E., local 780, (McGregor-Werner), supra. However, the

distinction made in I.A.T.S.E. Local 780, on this point was only one of

three reasons the Board found no violations. In that case, although a "super-
senlarity” clause exdsted which extended that privilege to shift preferences,
the clause had been rerdered inoperative by past practice as no shift
preference had ever been granted on the basis of "superseniority." Also of
major significance in I.A.T.S.E., Local 780, was the fact that the steward

in that case exercised "supersenlority" privileges in a layoff situation.
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The shift change was not based on a preference to work certain hours but
was for job retention purposes. It was for all of the above reasons that
the Board fournd Dairylea inappiicable. The fact that the shop steward in

I.A.T.5.E., Local 780, and in this case was elected, standing alone, is not

controlling.

In this case, no layoff situation exdsted. Assurance of continued
union representation 1s not at issue. Although there was testimony that
some employees found Mr. Pldgeon more accessible in the Terminal Duty
position, there was alsc testimony which evidenced a reluctance and inhi-
bltion to pursue employee grievances In an area predominantly used by
maragement. The record alse shows that whlle every Driver must spend some
time at the Industrial Averue shop where the shop steward 1s located, the
hours of Terminal Duty are such that Mr. Pldgeon is in before all the other
Drivers, 1s most busy as Drivers do arrive, and has ended hls shift before
the maJority of the workforce. On balance, the record does not reveal that
the maintenance and enforcement of the "superseniority" clause here serves
to enhance the shop steward's ablllity to efficiently represent his consti-
tuents. On the contrary, the record shows that this particular combination
of Terminal Duty and shop stewardship serves to divide the unit. The Union
has falled to Jjustify the inherent discrimination which results from the
exercise of the "supersenlority" clause here, For all of the above reasons,
we conclude the Union has committed the unfalr labor practices charged in
viclation of 21 V.S.A. §1726(b)(1) and (3).

IIT
EMPLOYER DISCRIMINATION

The Employer and the Union maintain the Complainant was denled Termina:
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Duty because he was unfit for the position because of previcus dishonesty
demenstrated durdng the fare box incldent, a reason unrelated to the
steward’'s exerclse of "superseniority." The Complainant, however, counter-
charges that the Employer can not rnow assert that reason. He contends there
is no evidence on record that he or the Unlon was ever glven notice of
ddsciplinary action as a result of the Incident. On the contrary, he

was "rehired" without any loss of seniority and told upon returming to work
that he could bid Terminal Duty at the next regular bid interval, April, 1978.
(However, his bild was unsuccessful because of Mr. Pldgeon's exercise of
"superseniority.”) Thereafter, complainant's "displacement” from the bid
of his choice was based sclely on the respondents' enforcement of steward
"superseniority,”" and not for any other reason. Since the Foployer failed
to corduct a falr and objective investigation before imposing disciplinary
actlion, Camplainant contends he cannot be denled the right to have the
Terminal Duty job by right of seniority. Qrief Brothers Cooperage Corp.,

42 L.A. 553 (1964). See also: In Re: Madison Bus Co., 52 L.A. 723 (1969)

and Pick-N-Pay Supermarkets, 52 L.A. 832 (1969). DBy this analysis, we are
urged to find the Employer is barred from now asserting the Complainant was

unfit for Terminal Duty.
We disagree. We are sufficiently persuaded that the Employer's reasons
for asserting veto power over the Camplainant's bid for Terminal Duty were
based on legitimete business concerms. While it is nct our intent or purpose
to assess the Complainant's fitness for the position he scught, we do Infer
from the facts a legltimate reason for the Employer's action. The Employer's
response to the fare box Incident was first one of anger, betrayal and dis-
pelief. The Complainant was first fired on the spot, the most extreme
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disciplinary action available. The Enployer then reconsidered and allowed
the Complainant to resign. After a perlcd of two weeks, during which time
he told rno other employees or Undon representatives of the incident, the
BEmployer rehired the Complainant with a recormendation to the Union that
the Complainant's seniority be restored. Ultimately, the Complainant was
not disciplined at z11. Complainant never grieved the two weeks "layeff."
The cases cited by the Complalnant are cnes in which the due process rights
of the grievant were violated In a disciplinary action.

On these facts, the assertion of the Hmployer that the Complainant wlll
not be allowed to bid Terminal Duty on a regular (rather than substitute)
basis 1s well within management rights, protected by the collective bar-
galning agreement. Article IV, section (f), "Semlcrity," gives the Employer
the right to evaluate each employee's qualificatiocns before approving job bilds.

All bids on all runs will be posted from Wednesday to
Wedresday to become effective the following Monday and

will be given to the senior employee that qualifies,
(emphasis added)

True, Complainant never had a hearing on his qualificatiens, but that amlssion
was by his election, not Employer deprivation. We assume, without deciding
that here, Camplainant would be entitled to a grievance hearing on his fitness
for the position, should he be rejected for Terminal Duty by management after
a successful bild consistent with this opinion. Whether or not he 1s entitled
to such a hearing, we think would be properly subject to determination in
subsequent grievance proceedings should they cccur. Moreover, an arbitrator
might award damages in that hearing. Accordingly, we cannot sustain a charge
of discrimination against the Employer.

For these same reascns, we conclude that the Complainant 1s not entitled

to recover the damages sought from the Employer. The denial of Terminal Duty



to him was within management rights apart from any "superserdority" issue.
While damages were awarded in Deirylea, no issue was ralsed there concerning
the Complainant's fitness for the job.

However, with respect to the rest of the bargaining unit, the Employer
has no affirmative defense against a charge of discrimination with intent to
encourage unlon membership. The Employer's maintenance and enforcement of
the "superseniority" clause for purposes other than layoff and recall rein-
force the Unicon's measage that an employee should strive for the office of
shop steward in order to be eligible for lucrative job bids. This behavior
does constitute an unfair labor practice in viclation of 21 V.S.A. §1726(a)(3).

v
EMPLOYER INTERFERENCE AND DOMINATION

We sustain the charge of interference, not cnly for the reasons glven
in our discussion of Enployer discrimination (Part III, infra), but also
because we find that the Hmployer's positlon regarding the inclusion of the
Terminal Duty position in the unit constitutes interference with its em-
ployees' rights protected under the Muncipal Employee Labor Relaticns Act.
The highly desirable nature cof Terminal Duty makes the Employer's positlon
hghly suspect. The Employer, by asserting the right to remove this position
from the undt not only interferes with individual employee rights guaranteed
under the Act, but also flirts with a finding of interference with, and an
attempt to dominate, the administration of an employee organization in viola-
tion of 21 V.S.A. §1726{(a)(2). The record reveals that the positicn of
Terminal Duty has been filled by bargaining unit members continuously since

the execution of the first collective bargaining agreement between the Union
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ard Erployer in 1975. However, this Board's certification order of June 24,
1975, of which we take official notice, records the parties stipulation that
the bargaining unit designated would consist of “the full-time bus drivers
employed by the Chittenden County Transit Authority." Nelther the certifi-
cation nor the March 3, 1975, petition for election of a collective bar-
gaining representative refers to the position of Terminal Duty. Nonetheless,
the Employer maintains the disturbing assertion that it can place or pull
that position in and out of the unit at its discretion. The Employer claims
authority to do so by a "verbal understanding” with the Urdeon. It offers
no legal authority for thls position. Moreover, there is evidence before
us questloning the appropriateness of the Inclusion of Terminal Duty in
the bargaining unit. There is credible evidence to Indicate the position
of Terminal Duty 1s managerial in nature. The appropriateness of the in—
clusion of Terminal Duty in the unit 1s even more suspect where that position
was never represented on the Unlon's petition or guthorization cards, and
no attempt has been made by the parties to seek modification of the original
unit certification.

We do not mean to suggest that the record overwhelmingly compels us to
find Terminal Duty as a managerial rather than "rank and file" position.
On the contrary, where the Terminal Duty Positlon requires a substantial
amount of driving, we find facts supportive of elther determination. It is
not the absence of a final determination on this position which concerns us
the most. Past practice would seem tc support its continued inclusicn in
the bargalning agreement by virtue of the Unlon's and Erployer's acquiescernce

through the 1life of three collective bargaining agreements. Instead, 1t is
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the uncertainty engerdered by the Enployer regarding the status of this

position that serves to supply management with an inappropriate means of in-

fluence over the bargaining unit.

ORDER

For all the foregoing reasons and conslstent with the findings of fact

ard conclusions of law stated here and pursuant to the powers vested in the

Vermont Labor Relations Board by 21 V.S.A. §1727(d) to prevent unfair labor

practices, 1t 1s hereby CRDERED:

I.

II.

That the Respondent Union, Chauffeurs, Teamsters, and
Warehousemen Local 597, Charles Raymond, Secretary-
Treasurer, shall cease and desist from

i.

Maintaining, enforeing, or otherwise giving effect

to those clauses In 1ts collective bargaining agree-
ment with the Respordent Employer, Chittenden

County Transportation Authority, according the shop
steward "superseniority" with respect to terms and
conditions of employment other than layoff and recall;

Causing or attempting to cause the Resporndent Em-
ployer to discriminate agalnst its employees in
violation of 21 V.S.A. §1726(a}(3); and

In any like or related mamner restraining or
coercing the employees of the Employer in the
exercise of their rights guaranteed by 21 V.S5.A.
§1721 et seq.

That the Respondent Employer, Chittenden County Transit
Authority, shall cease and desist from

1.

Maintaining and enforcing the collective bargaining
agreement provisions with Respordent Union, Chauf-
feurs, Teamsters and Warehousemen Local 557, Charles
Raymord, Secretary-Treasurer, according the shop
steward "supersenlority" with respect to terms and
conditions of employment other than layoff and recall;

Discriminate against any employee qualified for
the position of Terminal Duty in assigning Terminal
Duty or any other term and condition of employment
other than layoff and recall by according top sen-
lority to the shop steward where the shop steward
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does not have top senlority in terms of length of
employment ;

3. In any like or related mamner interferring with,
restraining, or ccercing employees in the exercise
of their rights guaranteed by 21 V.S.A. §1721 et

seq.; amd

4,  Attempting to dominate or interfere with the admin—
istratlon of the Respondent Union organization by
threatening to remove the position of Terminal Duty
from the bargaining unit.

III. That the position of Terminzl Duty, by virtue of the
past practice of the Union and the Employer, be included
in the bargaining unit and the parties shall so stipulate
and fille thelr stipulation with this Board within thirty
daya from the issue of this order. Or, at the petition
of elther party, a hearing shall be held before thils Board
for the purpose of determining the appropriateness of the
inclusion of the positicn of Terminal Duty in the bargaining
urilt pursuant to 21 V.S.A. §1721{(b)(1).

-l
Dated this 7 day of March, 1380, at Montpelier, Vermont.

VEEVDNT LABCR RELATIONS BOARD

. ’ /
r 12 B Cheney, Chainmn : V\,-
/(m Mrﬁ/ﬁ%—\ '

Robert H. Brown
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