VERMONT LABOR RELATICONS BOARD

GRIEVANCE, OF JAMES HARRISON, from )
decisions of the Vermont Department)
of Labor & Industry, pursuant to )] DOCKET NO. 79-6S
Personnel Rules and Regulations )]
1.01, 3.03, 6.073. )

FINDINGS OF FACT, OPINION AND ORDER

Statement of the Case

On February 13, 197G the Vermont State Enployees Assoclation (herein-
after '"VSEA") filed a grlevance on behalf of James Harrisen from a Step Two
Decision by the Cepartment of Labor & Industry dated December 14, 1978 and
a Step Three [kecision by the Department of Persornnel dated January 12, 1979.
The State Clled an answer to the grievance on March 5, 1979.

A hearing was held on the matter on April 26, 1§79. Chalrman Kimberly
B. Cheney, Member Williamn G, Kéms]ey, Sr., and Member Robert H. Brown were
present for the Foard. The grievant was represented by Alan S. Rome, Counsel
for the VSEA, and the State was represented by Bennett E. Greene, Assistant

Attorney General.

FINDINGS OF FACT
1. 'The VSEA 1is the exclusive bargaining representative for the non-
management. unlt of State employees. James Harrdison, the grievant ls a member
of the non-management unit.
2. The Board takes judlclal notice of the Non-Management Unit Agree-
ment between the VSEA and the State as well as the Rules and Regulations for

Personnel Administration promulgated by the Department of Perscrnel,
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3. Jam2s Harrison has been employed by the State for elght years, He
is presently a child support enforcement speciallst in the Agency of Human
Services. Hls position is classified at Pay Seale 11. During the fall of
1978 Mr. Harrison's weekly salary was $273.00. His annual salary was
$14,196.

L. In the fall of 1978 James Harrison applied for the position of
wage investigator with the Department of labor & Industry.

5. At the time James Harriscon applied for the opéning, the position
of wage 1Investigator was classified at Pay Scale 11 which pay scale has &
salary range of $185.50 per week to $276.00 per week. At some time after
the opening was filled, the position was reclassified to Pay Scale 12 which
has a salary range of $197.00 to $204.00.

6. In September 1978 the Commissioner of the Department of Labor &
Industry, Joel R. Cherington, asked his business manager, Jeff Fotherglll,
how much money the Department of Labor & Industry had avallable to pay a
wage Investigator. Mr Fbthergill informed Commissioner Cherington that the
total anmualized salary available for the position of wage Investigator was
$12,U56. On April 5, 1979 Mr. Fothergill submitted a memo to Mr, Cherington
setting forth the manner in which he had arrived at this salary figure based
on the funding appropriated to the agency by the 1977 Legislature, subsequent
pay act increases and the salary that the department was already paying to
another wage investigator. (State's F & G}

7. On August 31, 1976 the Department of Labor & Industry submitted
a budgetary request for personal services for the department's administra-
tion for fiscal year 1978/79 to -the leglslature. One of the line items on
that request was for twe wage investigator positions at Pay Scale 11. The

total budget request for these two positions was $18,850. (State's G)
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8. By Public Act 247, Section 37, the Adjourned Session of the 1977
Legislature appropriated $170,468.00 to the Department of Labor & Industry
administration for personal services. (Grievant's 3, Page 3)

9.  On October 19, 1978 Commissioner Cherington submitted a hiring
certificate request for the position of a wage Investlgator to the Department
of Personnel. He indicated on his request that he wished to fill the posi-
tion by either an agency promotion or by an open competitive appointment,

10, The Department of Personnel returned the hiring certificate of
candidates eligible for appointment to the Department of Labor & Industry
with a 1list of names of eligible candidates including a list of 17 candldates
under the heading of State Promotional and six candidates under the heading
of Open Competitive (State's I)

11. The person ultimately hired, Judy Chapman, was not on the hiring
certificate.

12. The hiring certificate represented a list of names of candidates
who were minimally qualified for appointment to the positicn of wage investi-
gator. It included the names of 10 candldates who were belng restored (i.e.
who have been separated without prejudice from State service within the past
two years and were seeldng re-employment by the State) and 10 candidates
who had taken a competitive exam.

13. Candidates who are transfers are usually listed on the certificate
in the order in which thelr requests are recelved by the Department of Per-
sonnel; candidates who have taken the open competltive exam are listed iIn
the order of tneir exam scores.

14. None of the candidates listed under the heading of State Promotional
on the certificate were interviewed. Three of the six candldates listed under

Open Competlitive were Interviewed.

~173-



15. No candidates within the Department of Labor & Industry who were
minimaliy qualified for the positicn of wage investigator appeared on the
certificate as 1t was typed up by the Department of Personnel. )

16. In the fall of 1978 Judy Chapman was employed by the Department
of labor & Industry, On August 29, 1977 while employed as a stero C for
the Department of Labor & Industry, she submitted an application for the
posltion of adminlstrative assistant to the Departmer;t of Personnel indica-
ting her desire for advancement. Her application was updated on September 1,
1978, k

17. After the hiring certificate was recelved by the Department of
Labor & Industry, a request to certify the eligibility of Judy Chapman for
the position of wage investigator was submltted to the Department of
Personnel. The Department of Personnel certified that Judy Chapman was
eligible for the position and her name was hand written in at the bottom
of the certificate.

18. On Cetober 30, 1978 the Comissioner of Labor & Industry appointed
Judy Chapman to the pesition of wage Investigator.

19. James Harrison, the grievant, was never interviewed for the
position of wage investigator. On November 13, 1978 he telephoned the
Department of Labor & Industry and was informed by Jeannine Wood that he
had not been selected for the position because hls salary was too high.

20. Commissicner Cherington's reasons for not hiring James Harrison
are set forth in Paragraph 7 of Commissioner Cherington's Findings of Fact
which resuited from the Step Two hearing in the above-entitled grievance.

His reasons are as followa:



"James Harrison was consldered for appointment to the
posltion of wage Investlgator by the Commissioner of
Labor & Industry, The Commlssioner of Labor & Imdustry
did not appoint James Harriscn and others simjlarly
situated because he and others would, under the employ-
ment contract, be required to be paid substantially
above the minimal annual salary assoclated with the posi-
tion of wage investigator. In addition, Mc. Harrison
and others simllarly situated were not appointed to the
position of wage investigator because they would not,
under the employment contract, be reqguired to serve a
probationary period upon thelr erployment by the Depart-
ment of Labor & Industry,"

21. There &re two positicns for wage lnvestigators within the Depart-
ment of Labor & lndustry. One position has been consistently filled for
the past two years and the incurbent is presently pald a salary of
$10,842 per year. The second position had been vacant for over a year prior

to the appeintment of Judy Chapman.

OPINION
I

Non-Merit Factor Discrimination

Grievant argues that the Commissicner of labor & Industry discriminated
against him by utilizing non-merit factors, the amount of the salary to be
paid and the fact he would not be on probatlonary status, when he refused to
consider him for appointment to the position of wage investigator.

Section .03 of the Persornel Rules and Regulations (hereinafter
"Regulations™), implementing 3 V.S.A. §310 states in pertinent part:

"Discrimination agalnst any person in connection with
recrultment, examination, appointment, training, pro-
motion, retention, or any other personnel action
because of race, naticnal orlgin, or any cother non-merit

factors, or political or religious opinions or affilis—
tiors 1s prohihited."
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We interpret this rule to mean that prohibited "discrimination™ occurs
if any proscribed fact bears on-the appointing authority’s decision, be it
sex, race, religion or non-merit factors. Thus, there is no requirement in
order to prove a vicolatlon, to establish that grilevant has been treated diirfer—
ently than others. We are required, then, tc determine in the first instance
whether salary requirements or probationary status are "non-inerit factors".

We do not find grievant's argument persuasive that discriminatory,
non-merdt factors violative of Regulatlons §3,03 were connected with the
Commissicner's appeintment decision. The Commissiloner's stated reascns for
not appolinting or even interviewing a transfer (State Promoticonal candidate)
were two-fold: First, under Section 6,073 of the Regulations, the Department
of Labor & Incustry would have beeh required to pay a transfer the same
salary which the employee was recelving elsewhere In the classified service;
and second, under Section 10.06 of the Regulations a transfer 1s exempt from
serving a slx month probationax;y period. Prior to requesting a hiring certi-
ficate from tle Department of Persornel, the Commissioner determined the
maximm salary 1limit the Department could afford to pay a wage investlgator
based on its budget and 1its appropriations for administrative personal services
from the Leglolature. The salary which grievant was recelving from the Soclal
Welfare Department exceeded the Commissioner's maximum salary limlt by approxi-
$1,740 per year,

Grievant has raised certain factual iscues with regard to the valldity
of the Commissioner's decision as to the maximum salary his department could
afford to pay a wage Investigator. We make no [inding with regard toc these
issues since 1n ocur opinion the Commlssioner was well within his authority
under 3 V.S5.4, §207(a) to fix the compensation of employees in his department

based on the department's budget. This Board 1s not inclined to review



budgetary decislons which are matters of managerial discretion. Absent a
showlng that a decision was made for the sole purpose of discriminating
against the grievant as an indi\'ridual, we must assume that the decision was
based on legiiimate financial considerations relating to the soundness and
efficiency of the Department's operations. We, therefore, do not find that
the grievant was discriminated agalnst under Section 3.03 of the Regulations
when he and other transfers were eliminated from consideration for the posi-
tion on the basis that thelr cwrent salarles already exceeded the maximm
salary avallable for the positlion. That being so, we need not consider the
effect of the rule placing transfers in a non-probationary status and the
Commissioner's refusal to consider the grievant for that reason. We note
in passing, however, that the rule may prevent transfers from being appointed
by a less candld person than Commissioner Cherington and may not be best
for the merit system as a whole.

In short, we agree with the State that the salary factor is nelther a
merit factor - one related to the ability to perform, nor a non-merit factor -
one related to considerations prescribed by rule. It is a crucial factor
which is legltimate for management to consider and not one prchibited by
3 V.8.A. §310, or Regulations §3.03.

II

Discrimination Based on Application of law or Rule

A finding that Section 3.03 was not violated does not, however, end

our inguiry. Mr, Harrison filed a grievance which is statutorily defined
as:

"Grievance," means an employee's, group of employees',
or the employee's collective bargaining representative's
expressed dissatisfactlon, presented in writing, with
aspects of employment or worklng conditions under
collective bhargaining agreement or the discriminatory
application of a rule or regulation, which has not

been resolved to a satisfactory result through informal
discussion with immediate supervisors. 3 V.S.A. §902(1k4)

(emphasis added)
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Because, as we explain below, we belleve Mr, Harrlscn has been the subject
of the "Diseriminatory applicatlon of a rule” . . . we believe the lLeglsla-
ture intended that he be glven some relief.

Owr starting point is Section 9.01 of the Personnel Regulations which
provides in pertinent part:
Chapter 9 Certification of Names from a Reglster

9.0) Request for Certification: When a classified
position becomes vacant or when a new position is estab-
lished and such position 1s to be filled by competitive
procedures, a request for certification shall be submitted
to the Conmissicner on a prescribed form. Upon recelpt
of such request, the Commissioner will certify from the
appropriate reglster the names off available persons having
the three highest qualifying scores, . . . Candidates
ellgible for re-employment, transfer, demotion or restora~
tion will be certified without scores as appropriate.

And Section 11 provides In pertinent part:

11.01 Method of Making Promoticns: As far as 1is
practicable and feaslble, a vacancy shall be filled by
promotion of a qualified emmloyee based wpon Individual
performance, as evidenced by recorded performance evalua-
tion reports, and capaclty for the new position.

11.011 A candidate for promotion must be certi-
fied by the Director to possess the qualifications
for the higher position set forth in the specifica-
tions for the class of position.

11.03 Promotion by Noncompetitive Examination: If
1t is determined by the agency to fl1ll a vacancy by & non-
conpetitive examination, an employee proposed for promotlon
shall be examined by the Director in accordance with Section
11, subsection 11.02 of these rules and regulations and, If
found to quallfy for the class, shall be so certified by
him. An inter-agency promotion shall not be made through
noncompetitive examination.

11.04 Promotion by Administrative Action: If an
appointing authority elects to fill a vacancy by the
promoticon of a qualified and eligible employee of the
agency by administrative actlon, he shall certify to the
Dirsctor that the employee has been selected for promotion
on the basls of performance evaluation reports maintained
over a substantlal period of time. The Director shall
then certify whether or not the employee designated for
promotion meets the minimum requirements for the higher
¢lass of posltion.
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Three main features of these Regulations, as applied in this case, are apparent:

(1) Under Sectlon 9.01 to fill a vacant classified position (rather
than a new position), the appointing authority must request, on a prescribed
form, "certification" of candidates.

(2) On the prescribed form referred to in Sectlon 9.01, the appolnting
authorlty can indicate whether he wishes to fill a vacancy by: State promo-
tion, open conpetitive appolntment, or agency promotion. The form apparently
gives the appointing authority a cholce as te which categorles of candidates
wlll appear on the certificate. In fact, he does not have a choice, since
under the last sentence of Section 9,01, the Personnel Department 1s required
to include on the list candldates who are eligible for transfer, demotlon,
restoration or re-employment. Thus, as in this case, even though Commlssicner
Cherington irdicated on the form that he did not wish to {11l the vacancy
by State promotion, he recelved a certificate with the names of transfers
the Personnel Department administrators consldered eligible for State promo-
tion, whom he had already determined he would not hire.

(3) Even if the appointing authority indicates cn the prescribed form
that he wishes to fill the vacancy through agency promotion, the Department
of Personnel interprets 1ts own rules in such a way that 1t is not required
under Section 9.01 to list such candildates on the certificate. These pro-
motions, the Department says, may be made under Section 11.01 or 11.04 by
passing Sectlion 9.01 altogether. Thus, although Conmissioner Cherington
irndicated that he wished to fil1 the vacancy through agency promotion, and
there was an eligible employee within his agency who had notified the Depart-
ment of Personnel of her desire t¢ be promoted, the Department of Personnel
did not 1list her on the criginal hiring certificate.

When applied to the grievant, we belleve that these rules, their inter-

pretation and administration, placed him in a classification "whelly unrelated
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to the objective of the [persornel] statute": In Re Barcomb 132 V&, 225, 232
{1974). He wus, therefore, discriminated against, or more accurately, denied
the equal protection of the laws because there was no rational basis, given
the purpose of the personnel rules, to place him in the class of persons he
found himself in.

(ne of the purposes of the Regulations as set forth in Section 1.01(h)
is: "To promote efficiency ard high morale among State employees.” We do
not believe that the term high morale as it 1s used in this context should
necessarily be interpreted colloquially to mean the promotion of "eonfident",
Yenthmsiastic", "loyal" mental attitudes among individual employees. (cf.
Webster's New Collegiate Dictionary, Eighth Edition) We do believe, however,
that 11ke the term "efficiency”, "nigh morale" 1s related in this context to
fostering the general goal of promoting employee "effectiveness" referred to
in 3 V.S.A. §309{(a)(4). This goal 1s to be obtalned by, among other means,
certifying to an appointing authority a 1list of "elipible" candidates. See
Regulations, Section 9.01.

In an ultlmate sense, however, the grievant was not "eligible™ for
appointment. The salary the Department of Labor & Industry would have had
to pay him exceeded what the Department's budget could afford. Informing &
candidate that he is ellgible for an opening when there is no realistic
possibility that he will be consldered at all raises false expectatlons and
subjects the candidate to potentlal embarrassment and loss of job efflciency
in his present position due to the knowledge that he 1s seeking employment
elsewhere. The Department of Personnel has a duty to certify candidates who
are truly eligible. If transfers are to be considered, information concern-

ing salary limits for the position 1s cruclal.
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In addition the broad rule of Section 9.01 that vacancles will be filled
from the list is swallowed up b& department use of the "administrative" pro-
motion route of Section 11.01 or 11.04. Section 9.01 would appropriately -
lead grievant to belleve that only candldates whose names appeared on the
original hiring certificate were eligible. But the name of the candidate
who was selected to 111 the vacancy dild not appear on the origimal certifi-
tion list.

The grievant 1s thus placed in a position which discriminates against
him. Unlike agency promotional ard open competltive applicants, he is placed
on a list certified as eligible, when in fact he 1s not and Sectlon 9.01 would
lead him to believe the appointment would be from among those on the list,
when 1n fact 1t was not.

After carefully reviewing the Regulations relating to the hiring process,
as applied tc grievant, we find a hiring process contrary to the overriding
purpose of departmental rules to promote "high morale". The process was also
contrary to the Commissioner of Persomnel's statutory duty under 3 V.S.A.
§310{e) to prescribe rules governing appointments and promotions which are
consistent with her duty under 3 V.S.A. §309(a)(5) to encourage "effective
personnel administration”.

The situation which was created in this case lnevitably results in an
employee whose name 1s on the original hiring certificate Inferring that the
rules governiing the hiring precedure are a sham which can be manipulated at
the whim of the appointing authority or the Department of Personnel in crder
to allow the promotion of an insider or preselected candidate. Fer all
these reasons, we belleve the grlevant has been discriminated against and his

grievance should be allowed.
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REMEDY

Having come to the conclusion that Mr, Harrison has a valld grievance
we must now turn our attention to the proper remedy. We do not belleve that
the remedy requested by the grievant, creating a vacancy in the position of
wage inspector in the Department of Labor & Industry, 1s warranted. The
inditial appointment of Judy Chapman did not violate the principles of the
merit system as set forth in 3 V.S.A. §312. Her appointment was consistent
both with the statutory mandate to fill vacancles from within the classified
service under 3 V.S.A, §327(8) and with the statutory definition of merit
principles contained in 3 V.S.A. §312(a) which includes the ccncept of
"promotion contingent on evaluated capacity in service". Her promotion is
the preferred method of f£illing vacancles, See Regulatlons, Section 11.01,
Furthermore, unlike the Arizona case of Finger v. Beamus 480 P.2d 41
(Ariz. App. 1971) cited by the grievant, there is no requirement elther by
law or regulation that her name be on the original hiring certificate.
Finally, since in the state of the record now before us, grievant himself
1s not actually eligible since the salary which he had required to be paid
prevents his employment, it would be fruitless to declare the position vacant
ard open to new hiring procedures. And we are aware of the reslities that
the appointing suthority could validly, and probably would, reappoint Judy
Chapman to the position Af he is satisfiled with her werk, Thus declaring
the position vacant would only recreate the sham and misieading inferences
we here find constitute a grievance.

Nevertheless, we believe we have both the duty and the authority to
fashion a remedial order to bring the employer's actions in conformity with

the purposes of the statutes governing personnel administration.
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We believe our authority to be analogous to that of an arbitrator
selected under a collective bargaining agreement. Although it 1s true that
the parties dld not agree by collective bargaining to appoint this Board as
a final and binding grievance arbitrator, the Legislature has done so in ‘
their stead; and because of equal access by the parties to Leglslative process,
we do not view this fact as crucial. In any event, the Leglalature has
established this Board ard given 1t the authority tc "hear and make final
determination on the grievances of all State employees". 3 V.8.A. $926. We
belleve thls statute, like §301(a) of the Labor Management Relatlons Act, 29
U.S.C, §185 authorizes this Board, and the Vermont Supreme Court through the
appellate process, to fashion a body of law for the enforcement of collective
bargaining agreements and administrative rules relating to personnel adminis-

tration incident to the grievance procedure, See Textlle Workers v. Lincoln

Mills 353 U.S. U48, 1 L.Ed.2d 972 (1957).
The United States Supreme Court has recognized that arbltrators need

flexibility in fashioning remedies but that an arbitrator does "not sit o
dispense his own brand of industrial Justice”. Instead an award must "draw

1ts essence™ from the contract. See United Steel Workers of America v. Enter—

prise Wheel & Car Corp. 363 U.S. 597,4 L.Ed 23 1424 (1960).We have accordingly
looked for guldance to federal decisions urder §301(a) which review the pro-

priety of an arbltrator's award. We are Inclined towsrd the view expressed

in Local 369, Bakery & Confectlonary Workers Internaticnal Union of Amerdca v.

Cotton Baldng Company, Inc. 514 F.2d 1235 (1975).

"The arbltrator must also be left free to declde
more than which party 1s right or which party is
wrong. Having found a contract viclation, he

must fashion a remedial order to bring the parties'
actions in conformity with the eontract and make
reparation for past infringements."
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We have consldered an award for monetary damages to the grievant, but
there 1s no evidence introduced to support such an award, and from the nature
of the case we do not foresee that grievant could have suffered any actual
monetary loss. Had we agreed fully with the grievant the most he would be
entitled to i3 the transfer from cne job to another with the same pay, tenure
rights, and contract beneflits.

Seme cowrts have held that 1f there are ro actual damages, only nominal
damages may be awarded. See Brotherhood of Trairmen v, Denver & Rio Grande

Western Rallway Company 338 P.2d 407 (1964). Other courts hold that an

arbitrator's award including "punitive" damages 1s sustalnable if 1t i1s
"reasomable in light of the findings of the arbitration board". See Sheet

Metal Workers International Assoclation v. Felgesteel Corp. 335 F.Supp. 812

(1971). We suggest, without deciding, that this 1s the sounder rule.

An award of punitive damages in this case would have as 1ts prirary
purpose creating an lncentive to the Perscnnel Cormissioner not to ddscriminate
in the future against persons in grievant's position. However, there is
nothing in this record, or other cases before us, which leads us to belleve
such an Incent.ive is necessary. Nor is such an award justified on this
record to make “reparations" to the VSEA itself. Rather, we prefer to
assume, unless shown otherwlse, that the Commissioner will carry out her
statutory responsivilities under 3 V.S5.A. §300(a)(5}, and (6) and remedy
whatever defects exlst consistent with this opinion,

ORDER

For the foregolng reasons it 1s hereby ORDERED:

1) The grievance of James Harrilson be allowed; and
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2)  The Personnel Cogrmissioner Investigate the operation
and effect of the Persornel Rules governing filling of vacant positions
in the classiriled service and, after consultation with the Vermont State '
BErployees Assoclation, promulgate such amerdments to Personnel Rules as

may be necessary in 1light of thls opinion no later than December 1, 1979,

Dated this |22~ day of July, 1979, at Montpelier, Vermont

LAY, p
Robert, H, Brown

FILED 7/12/79 mJf
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VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF JAMES HARRISON DOCKET NO. 79-63

AMENDMENT TO BOARD ORDER

The Board pursuant to 3 V.S.A. §924(b) hereby amends the Order,
dated July 12, 1979, by striking Paragraph 2 thereof, and substituting
in 1ts place the following:

2) The Personnel Commissioner shall not:

(a) Certify any "state promotlon" candidates
pursuant to Rule 9.01 unless she has previously
determined that the appointing authority has
sufficient funds to pay that individual's salary;
or

(b) Advise, or lead appointing authorities to
believe, by use of the form prescribed under
Rule 9.01, or otherwise, that she/he may fill a
vacancy by chooging either state prametion, open
competitive appointment, or agency promotion; or

(c) Fall to lst agency promotlonal candidates
on the certification list.

Dated this [ d&y of September, 1979 ,at Mcntpelier, Vermont.

P
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