VERMONT LABOR RELATIONS BOARD

LCCAL 2413, AFSCME

v. DOCKET NO. 90-3%5

- e e

TOWN OF ST. JOHNSBURY
FINDINGS OF FACT, OPINION AND ORDER
Statement of Case

On June 14, 1990, Loecal 2413, AFSCME ("Union"), filed an unfair
iabor practice charg;a against the Town of St. Johnsbury ("Toun").
Therein, the Union contended that the Town had violated its ducy o
bargain in good faith by refusing a request by the Union =:o
renegotiate provisions concerning the mode of grievance resolution
with respect to charges that a police officer is guilty of negligence
or dereliction of duty, or of conduct unbecoming an cificer.

On August 1o, 1990, the Vermcnt Labor Relations Beard issued an
unfair labor practice complaint, and scheduled a hearing fer October
4, 1990, Attorney Alan Biederman of Biederman & Rakow has represented
the Union in this matter. Attornev Rober: Bent of Zuccaro, Willis &
Bent has represented the Town. Prior te the hearing, the parties
informed the Beard that they had agreed to submit the case to the
Board based on a stipulation of facts, and requested that the Board
decide this matter without an evidentiary hearing. The October 4,
1990, hearing thus was cancelleld. On October 16, 1990, the parties
filed with the Board a Stipulation of Facts, which stipulated facts

are contained herein. The parties filed memeoranda of law on October

25, 1990.
FINDINGS OF FACT
1. The Union is the collective bargaining representative of

non-supervisory emplovees of the Town.



2. The Union and Town antered into a collective bargaining
agreement ("Contract") dated December 30, 1988, which took effect
January 1, 1989, and expires December 31, 1991. The Contract :zovers
all regular members of the Town Police DJepartment (ie., sergeants,
patzol officers, dispatchers and meter enforcement officers),
excluding individuals emploved on a probatiomary, provisional or other
non-permanent status, Or on a Ctemporary, sSeasonal, on-cail or
part-time basis.

3. The Contract 3rovides in pertinent part as follows:

ARTICLE XII
Jiscipiine and Discharge

. . An 2mpiovee wno has completed his probationary perioad

shall not be disciplined or discharged except for ‘ust
cause. Any dispute under this Section shall be expedited
pursuant ko Article {TIT of this Agreement.

ARTICLE XT11
Grievance and Arbitration Procedure

Section 1. Delinition and Steps

A grievance is any dispute concerning the interpratation or
application of this Agreement except the charge that an
officer is negligent or derelict in his/her official dutr or
is guilty of :zonduct unbecoming an officer, in which case 24
VSA Section 1832 shall apply.

ARTICLE XX
discellanaous

Section 1. Saving Clause

Should any pr:zvision of this Agreement be held to vioclate a
Federal law, State law, or Municipal Charter or Municipal
Ordinance, all othar provisions of this Agreement shall
remain in feorce.

ARTICLE XXI
Intire Agreement Clause
This Agreemenz constitutes the entire agreement betweer the
parties and i{n:zludes all collective bargaining negotiaticns,




except as mav by mutually agreed upon dv the parties, for
the term of this Agreement.

4. 24 VSA § 1932 provides in its entirety as follows:

{(a} Whenever it appears to the appointing authority by
its own knowledge or when informed by a written
petition signed by one or more responsible persons that
any regular officer has become negligent or derelict in
his official duty, or is guilty of conduct unbeccoming
an officer, the appointing authority shall set a date
for a hearing before the legislative bodvy upon the
complaint, and shall zive at least seven and not more
than fifteen days written notice to the accused officer
stating particularly the complainant, the charges
against the officer and the time and place of hearing.
The legislative body may suspend such officer from duty
pending a hearing.

{b} The officer is entitled to be represented by
counsel, to answer the complaint and to be neard on the
charges. He may waive in writing his =cight to a
hearing.

(¢} The officer may file with the distriet court having
territorial jurisdiction of such municipality and with
the legislative bodyv, at least twenty-four heurs before
the time set for said hearing, a notice of electien ro
have the cause heard before said court. If such notice
is duly f£iled, the disrrict court shall set the matter
for hearing within ter davs from the filing of said
notice and shall give at least five days written notice
to the legislative body and the officer of the time and
place for hearing. The court shall determine the facts
and certify {ts findings, which shall be final, to the
legislative body.

(d) If the legislative body or the district court, as
the case may be, finds after considering all the
evidence offered in such hearing, that the officer is
guilty of the charges as offered, the legislative body
shall have the power bv majority vote to remove said
officer or to suspend him without payv for a period of
time not to exceed sixty days.

(e) Any officer found not guilty of the charges offered
against him by either the district court or the
legislative body shall have restored to him pay lost
through suspension.

5. On May 11, 1990, the Verment Supreme Court filed an opinion

in the case, In re: Douglas Williams, Docket No. B7-362. Therein, the
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Courz ruled, jinter alia, that the Vermont District Jourt lacked
subject matter jurisdiction to hear appealis of poiice afiicers under
24 ISA §1932.

6. Subsequent to the Williams decision, on June 29, 1990, the
Union requested in writing that the Town reopen negotiations with
respect to Article XIIT of The Contract.

7. By letter of counsel dared July 12, 1%%0, The Town has
reiected the Union's request to reopen negotiations concerning
Article XIII of the Contract during the tarm of the Contract.

OPINION

At issue is whether the Town committed an unfair labor practice
by refusing a request by ~the iUnion, during the Contract term, to
renegotiate provisions concerning the method of resolving charges
against a police officer accused of being negligent or derelict in
his/her official duty or is guilty of conduct unbecoming an officer.

Under the circumstances of this case, this issue presents a novel
question for this Board to decide; namely, whether the fact that the
Veraont Supreme Court, in a decision not involiving the parties herein,
altzeraed the operation of the parties' Contract, and thus gave rise to
a duty to bargain concerning the provision of the parties' Contract
which was altered.

The Town contends that the Court decision, In re Williams (Sup.
Ct. Docket No. 87-362, May 11, 1990), has not altered the Contract. We
disagree. The pertinent Contract provision, Artiecle XIII, Section 1,
provides that 24 VSA §1932 "shall apply" when there is a "charge that
an aofficer is negligent or derelict in hisfher cfficial duty or is

guilty of conduct unbecoming an officer." By providing that the



orovisiens of 24 VSA §1932 "shall apply", the parties incorporated the
terms of such statutory provision in zhe Contract.

Prior to the Williams decision, =he officar against whom charges
were brought had the option pursuant to 24 VYSA §1922 of having the
validity of the charges determined v either the Selectboard of the
municipalisy ar by a district court iudge. As a result of the Williams
decision, the option of having the wralidity of charges determined by
the district court ju;:lge was eliminated. Thus, the operation of the
parties.' Contract in this respect has been substantially altered since
the right of review of charges bv a neutral tribunal, which was
incorporated inte the Contract, no lopger exists. This represents a
substantial change to affected emplovees' conditiens of emploviment.

Nonetheless, the Town contends that, even if <he provisions of 24
WSA §1GZI are incorporated into the Zontract bv reference, ithe Board
should hold that the parties have received all that they bargained for
since thev must be deemed to have understood that the statute could be
modified, given that statutes are altered or repealed from time to
time by the legislature or the courts. Again, we disagree. Neither
side could have reasonably contemplated the Williams decision. It is a

basic tenet of contract law that a contract represents a '’

'‘meeting of
the minds" on all essential particulars. Evarts v. Forte, 135 Vt. 1306,
309 {(1977). Accordingly, if an instrument that purports to be a
complete contract does not contain, or erronecusly contains, the
substantial terms of a complete contract, it is ineffective as a legal
document. Id. Here, there clearly was no meeting of the minds
regarding the applicability of 24 VSA §1932 in its post-Williams form.

What is left of this statutory provision is far different from what

the parties agreed to apply to charges against police officers.
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The parties contemplated that i lourt ruliing may render nuil and
void certain parts of the Contract by negotiating the severability
provisions of Article XX, 3ection i, «of zhe Contract. Under the

precedent of Zvarts v. Forte, supra. we conclude that the Contract

provision incorporating the orovisions of 24 VSA §1932 is nuli and
void since there has been no meeting »f the minds on the particulars
of that statutory provision supsequent ts the Willjams decision, and
since that Contract provision no ionger contains the substantial terms
of a complete agreement on the issue Jf resolving charges made against
police ofiicers. Simply put, the Williams Jdecision has vesulted in
frustration of purpose and impossibility of performance of thac
portion of the Contract.

That having been decided, we need decide whether the Town
viclated its Juty to bargain in good faith bv refusing the Unicn's
request to renegotiate the Contract provision incorporating the
provisions of 24 VYSA §1932. Ye conciude that such a determination is
warranted under the provisions of the Municipal Employee Relations
Act, 21 VSA §1721 et seq ("MERA"). It is the purpose and policy of
MERA toe "provide orderly and peaceful procedures for preventing the
interference by either (municipal 2mployees and employers) with the
legitimate rights of the other." 21 VSA §i721. For the purpose of
collective bargaining, the emplover and the exclusive bargaining
representative of employees are required to meet at any reasonable
time and bargain in good faith with respect to wages, hours and
conditions of employment, and shall execute a written contract
incorporating any agreement reached. 21 VSA §1725 (a). It is an unfair

labor practice for an emplover te refuse to bargain collectively in



zood faith with che exclusive bargaining agent. 21 VSA §i726(aj(3)

Tn applying these provisions of MERA to the circumstances of this
case, we believe it is appropriate to apply, as far as is possibie.
our case precedent concerning unilateral changes in conditions o7
emplovment during the term of a contract. We recognize that, unlike
<he classic unilacerél change case, the Town here made no unilateral
change in conditions of employment. Nonetheless, a substantial change
was made, and employees' rights should not be affected because the
change was imposed from the outside by the Vermont Supreme Court. In
applving that precedent here, the Town must negotiate during the ternm
of the Contract concerning the methods of resoiving charges brought

against police officers. Burlington Firefighters Association, Local

304a, IAFF v, Citv of Burlingtom, 10 VLRB 33, 5% (1987). Dispute

raspiution procedures apply to bargaining disputes arising during the
tern of an agreement, and the Town may make no changes concerning the
issue in dispute until @mandated statutorv impasse resolution

rrocedures are exhausted. Burlington Firefighters Association v. Citw

of Burlington, 4 VLRB 379, 387 (1981).

Thus, pursuant to 21 VSA §1727 (d), the Town shall cease and
desist from refusing to bargain with the Union over this issue. §1727
{d) also gives us remedial authority to order the Town tc take
"affirmative action." We believe the appropriate affirmative action te
order in this case, under the circumstances, is that any provisions
negotiated by the parties concerning the method by which charges will
be resoived against police officers should be retroactive to the date
of the Williams decision. This is so because any change in

conditions of employment mandated by the Supreme Court has meant the
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changes nave been in effect sinee the Jate of the Williams decision
through no centrol of the parties,

Alsa, we wish to make clear that, by our decision, we are not
invalidating that portion of Article XIII of the Contract providing
that "a grievance is any dispute concerning the interpretation or
application of this Agreement" for any Contract provisions other than
charges brought against police officers.

ORDER

Now therefore, based on the foregoing findings of fact and for

the foregoing reasons, it is hereby ORDERED:

l. The provision of Article XIII of the Contract concerning
the applicability of 24 VSA 31932 to charges brought againsct
police officers accusing officers of being negligent or derelict
in his/her official duty or guilty of conduct unbecoming an
officer is declared null and 7oid;

2. The Town of 3t. Johnsburv shall cease and lesist from
refusing to bargain in good faith with Locai 2412, AFSCME,
concerning renegotiating the provisions of the Contract
concerning the method by which charges brought against police
officers accusing officers of being negligent or derelict in
his/her official duty or guiity cf conduct unbecoming an offier
will be resolved; and

3. Any agreement entered into by the parties shall apply to
all charges pending, or subsequent to, the effective date of the
Vermont Supreme Court decision in In re: Williams (Supreme Court
Docket No. 87-362).

Dated this.¢?l day of December, 1990, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD
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