Timeliness Requirements

The Board will resolve an issue on the merits if at all possible unless the
collective bargaining agreement requires it to be dismissed on procedural grounds.?
The leading area where the Board has dismissed grievances on procedural grounds
has been if grievances were not timely filed, or issues were not raised or were
untimely raised, at earlier steps of the grievance procedure or in the grievance filed
with the Board.

Under contracts providing that grievances must be filed within specified times
at earlier steps of the grievance procedure, and must include a concise statement of
relevant facts and the provision(s) of the contract alleged to be violated, the Board,
with the approval of the Vermont Supreme Court, has refused to consider grievances
which were untimely filed, or issues which were not raised or were untimely raised,
at earlier steps of the grievance procedure.? Generally, there must be specific and
timely raising of issues at earlier steps of the grievance procedure or the right to raise
the issue is waived.?

In so holding, the Board and Supreme Court have stressed that the collective
bargaining contract made the goal of early resolution clearly paramount, and

required that in-house resolution of problems should first be attempted.* The Board
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indicated that an employee’s failure to grieve issues at earlier steps of a grievance
procedure frustrated the desirable goal of early and in-house resolution of problems.®

The Board also has dismissed cases where employees bypass earlier steps of
the grievance procedure and seek to bring an issue directly to the Board.® Employees
may not bypass the grievance procedure on the grounds that they do not expect to
receive a result satisfactory to them.” Employees are required to adhere to the
requirements of the Contract with respect to filing grievances; failure to do so means
they waive the right to grieve issues.®

Similarly, the Board has declined to resolve issues that were not raised in the

grievance filed with the Board pursuant to the Board Rules of Practice, which

requires that a grievance contain a concise statement of the nature of the grievance
and specific references to the pertinent section of the collective bargaining
agreement and/or rules and regulations.® The Board will not reach the merits of an
Issue not raised in the grievance filed with the Board even if it was raised at earlier
steps of the grievance procedure.

Also, the Board has dismissed grievances as untimely filed if they did not
meet the requirement of the Board Rules of Practice of being "filed within 30 days

after receipt of notice of final decision of the employer."!! In one case, the Board

permitted an exception to this general rule where an employee sent a grievance to
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the Board by certified mail five days before the deadline, but it was not received by
the Board until the day after the deadline.'?

The Board has accepted the validity of a continuing grievance in cases where
pay practices were involved and employees initially did not grieve the alleged
violations within contractual time limitations, but grieved the alleged violations
during the period they were still occurring. The Board held that grievants were
permitted to institute grievances over the matter at any time during the period in
which the alleged violations were occurring, since there was a new occurrence of the
alleged violation every time a paycheck was issued, with the restriction that the
grievants waived their right to back pay for all periods prior to the pay period
immediately preceding the filing of the grievances.!?

To render a grievance timely, the aggrieved employee must demonstrate that
at least one alleged violation occurred within the specified timeframe for filing
grievances.'* In limiting the time period for aggrieved employees to receive back
pay, the Board has indicated that the purpose of a grievance is to officially bring to
the employer’s attention a grievable action, and an employer cannot be held
financially liable for an action of theirs of which they were never made officially
aware was a source of employee dissatisfaction.*

Continuing grievances are not recognized when completed acts are involved
such as termination through discharge or resignation, a job transfer, or

discontinuance of a particular job assignment.*®
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Another timeliness issue addressed by the Board is whether to allow
grievances filed with the Board to be amended. The Board Rules of Practice permits
amendment of grievances as the Board "deems proper".}” In deciding whether to
permit amendment of grievances, the Board examines whether amendment would
prejudice the employer or be disruptive to the orderly and efficient processing of

cases by the Board.!®
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