Disposition of Cases Prior to Full Evidentiary Hearing on the Merits

Many cases filed with the Board are settled or withdrawn prior to hearing.
Further, as discussed in Chapter 4, the Board has discretion whether to issue unfair
labor practice complaints and hold hearings with respect to unfair labor practice
charges. This results in many unfair labor practice cases being dismissed by the
Board without an evidentiary hearing. In addition to the Board dismissing unfair
labor practice cases in this manner, there are various other cases which are closed by
Board order prior to a full evidentiary hearing on the merits. The Board may close
cases in this manner either prior to any evidentiary hearing, after an evidentiary
hearing limited to whether the Board has jurisdiction, or after only one of the parties

has presented their case on the merits.

A. Disposition Prior to any Evidentiary Hearing

The most common method by which cases are closed by Board decision prior
to any evidentiary hearing is through filing a motion for summary judgment pursuant
to Rule 56 of the Vermont Rules of Civil Procedure, which has been incorporated

into Board Rules of Practice.* Summary judgment may be granted only if there exists

“no genuine issue as to any material fact and . . . any party is entitled to judgment as
a matter of law”.2 The moving party has the burden of proving that there is no
genuine issue as to any material fact, and the moving party must be given the benefit
of all reasonable doubts and inferences in determining whether a genuine issue of

material fact exists.?

! Sections 12.1, 22.1, 32.1 52.1, 62.1, and 72.1, Board Rules of Practice.

2V.R.C.P. 56(c)(3).
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Once the moving party meets its initial burden of showing an absence of
uncontroverted material fact, the burden shifts to the non-moving party which must
go beyond the pleadings and set forth specific facts showing that there is a genuine
issue for hearing, and demonstrate sufficient evidence to support a prima facie case.*
If the nonmoving party fails to establish an essential element of their case on which
they have the burden of proof at hearing, the moving party is entitled to summary
judgment as a matter of law.°

Before granting summary judgment, the Board provides the party opposing
the motion a reasonable opportunity to show the existence of a fact question.® After
such an opportunity, summary judgment is mandated where a party fails to make a
showing essential to his or her case and on which he or she has the burden of proof
at trial.”

To defeat a motion for summary judgment, an issue of fact in dispute must be
both genuine and material; that is, the evidence is such that a reasonable factfinder
could return a verdict for the non-moving party.® In deciding if there is a genuine
issue of material fact, all of the allegations presented in opposition to summary
judgment, if supported by affidavits or other evidentiary material, are regarded as
true, and the opposing party must be given the benefit of all reasonable doubts and

inferences in determining whether a genuine issue exists.®
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In most of the cases in which the Board has granted summary judgment
motions, the result has been that the case has been dismissed.’® However, in one
case, the Board concluded that the party filing the case with the Board was entitled
to summary judgment as a matter of law where there was no genuine issue as to
material fact, and granted the remedy requested.!!

The doctrines of res judicata and collateral estoppel may be at issue in
summary judgment cases. In Vermont, the rule barring subsequent litigation of
claims arising out of a cause of action that was previously litigated is recognized
under the doctrines of collateral estoppel and res judicata. Both doctrines have as
their final goals the elimination of repetitive litigation and respose to litigants.*?

Under the doctrine of res judicata, a judgment bars a subsequent hearing only
If the parties, subject matter and causes of action are identical or substantially
identical.'® For res judicata purposes, the cause of action is the same if the same
evidence will support the action in both instances. A party will be barred from
subsequent litigation as to all issues which the party could have brought in the initial
action.4

The doctrine of collateral estoppel, which is a more limited concept than res
judicata, estops a party from relitigating those issues necessarily and essentially
determined in a prior action.’® A party who has litigated, or who has had an

opportunity to litigate, a matter in a former action should not be permitted to
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relitigate the same issue against the same adversary.'® The elements of collateral
estoppel, or issue preclusion, are: 1) preclusion is asserted against one who was a
party or in privity with a party in the earlier action; 2) the issue was resolved by a
final judgment on the merits; 3) the issue is the same as the one raised in the later
action; 4) there was a full and fair opportunity to litigate the issue in the earlier
action; and 5) applying preclusion in the later action is fair.’

In addition to summary judgment motions, there are other ways in which cases
may be closed by Board decision prior to any evidentiary hearing. The Board has
dismissed cases due to lack of progress, or failure to proceed, on the part of the
person or organization that filed the case. The Board has dismissed cases if requested
to take action beyond the Board’s authority, as the Board only has such adjudicatory
jurisdiction as is conferred on it by statute.'® For example, the Board dismissed one
case on the pleadings because the Board was being asked to issue a declaratory
judgment, which was beyond the authority granted the Board.® In another instance,
the Board dismissed a case subsequent to its own inquiry, in the absence of any
motion, based on lack of jurisdiction over the employer and employees involved in
the case.?

The Board also can dismiss a case based on a motion to dismiss, prior to an
evidentiary hearing, if the pleadings provide sufficient basis to rule on such a
motion.2! In practice, however, most motions to dismiss have been acted upon only

after the presentation of some evidence at an evidentiary hearing.
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B. Disposition After Jurisdictional Hearing

Upon the filing of a motion to dismiss, the Board at times bifurcates the
hearing process on a case so that evidence is presented on the motion to dismiss prior
to the introduction of any evidence on the merits of the case. The Board then rules
on the motion. If the Board grants the motion, the case is dismissed. If the Board
denies the motion, a hearing is conducted on the merits.

The Board has granted motions to dismiss on various grounds after motion
hearings, among them the following: 1) the Board lacked jurisdiction over the
subject matter involved in the case;?? 2) the requirement of an actual controversy
between the employee and the employer is not met for such reasons as the employer
already has granted the remedy requested by the employee or the remedy is no longer

applicable;Z and 3) the case was untimely filed with the Board.?*

C. Disposition After Only One Party Has Presented Case on the Merits

On a few occasions, the Board has dismissed cases at the completion of the
employee’s case, and prior to the employer presenting their case, based on a motion
to dismiss filed by the employer.? The Vermont Supreme Court has indicated that a
“motion to dismiss under such circumstances is equivalent to a motion for a directed
verdict, and in deciding such motion, the Board must view the evidence in the light

most favorable to the nonmoving party, excluding all modifying evidence”.?® The
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Board cannot grant the motion “if there is any evidence fairly and reasonably tending

to justify a decision in favor of the nonmoving party”.?’
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