VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF: DOCKET NO. 85-31
LARRY MARCOTTE AND THE VERMONT
STATE COLLEGES STAFF FEDERATION,
VIT, AFT Local 4023, AFL-CIO
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FINDINGS OF FACT, OPINION AND ORDER

Statement of Cass

On July 3, 1985, Peter Konkle, Staff Representative of the
Vermont Federation of Teachers, AFT, AFL-CIO, filed a grievance
on behalf of Larry Marcotte and the Vermont State Colleges Staff
Foderation, YFT,AFT Local 4023, AFL-CIO ("Grievants"). Grisvants
allegsd tha Vermont State Colleges ('Collegea") violated the
collective bargaining agresment between the Colleges and
Federation, effactive July 8, 1983, to Junes 30, 1985
("Contract"), by failing to notify the Federation and give them
an opportunity to bargain the initiasl downgrading of a Security
Worker II position to a Security Worker I position at Lyndon
State College, by failing to bargain the job content and by
assigning Larry Marcotte Security Worker II duties, while paying
him Security Worker I salary.

A hearing vas held bsfore ths full Board on May 23, 1986.
Grievants were represented by Konkle. Attorney Nicholas

DiGiovanni, Jr., reprasented the Colleges.
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Griavants and the Colleges filed briefs on June 6 and 9,
1986, respectively. The Fedarstion filed a reply brief on June

20, 1986. The Colleges filed no reply brief,
FINDINGS OF FACT

1. The Contract providas in pertinent part ds follows:

Article 3
Managemant Rights

aee 2. Management rights ... shall include, but not
be limited to, the right ... to change job content and to
clasaify and reclassify, after first giving the Federation
notice and an opportunity to bsrgain...

Article 9
Grisvance Procedurs

oo 2. Any smployss or group of employsas shall have
the right to present writtan complaints to a Collegs and to
have such complaints considered in good faith with or
without the intervantion of the Federation. Such complaints
must be registered within thirty (30) calendar days follow-
ing ths time at which the complainant(s) could have reason-
ably been aware of the existence of the situation created by
the College which is the basis for the complaint. Adjust-
mants shall not be inconsistent with the terms of this
Agresment. Ail such complaints shall be considered and a
dacision formulatad and the complainant and Pederation
informed thersof within ten (10) days of presentment.

3. If a complaint has not been resolved to a
satisfactory result through informal discussion with the
designated administrative official then the grievant may
file a grievancs.

4. The following staps will be followed for tha
procesaing of griavances:

STEP ONE
a) Within ten {10) calendar days of the
College's answer to the complaint, the grisvance sust

be prasented in writing and receipted by the Prasident
of the College or his/her deasignes. The grievance
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shall stats the naturs of the griavance including
relevant facts, the provision(s) of the Agreement
alleged to have been violated, whers relevant, and the
adjustment sought...

PR Fallure of the grisvant or
griavants to comply with tha time limitations of
the complaint procedurs or of Staps Ons or Two
shall praclude any subsequent filing of the
gtievance by the Fedsration or grisvant except in
the case of a continuing grievance... Tha time
limitations set forth in this Articls may be
axtended by mutual sgrsemant,

Article 26
Classification System

vae 24 The position reclassification panel shall
consist of three parsons from within the Vermont State
Colleges selected by the Chancellor and three smployees
selected by the President of the Staff Federation. Panel
members shall normally serve from the date of their appoint-
ments to the expiration of this Agresment. However, the
Chancellor and the President of the Staff Fedaration may
fill vacancies or replace their representatives to promote
sffactive oparations of the Panel upon written notification
to the other party.

. &, Recommendations for the raclassification of a
positim shall ba based on the following:

(a) demonstrated changes in duties, responsi-
bilities, and/or qualifications which rasult
in a change in pesition point valua as deter-
mined by the AAIM evaluation systeo suffi-
cient to justify a pay range change, and/or

(b) evidence that a position at a VSC college
encompasses the same duties and responsi-
bilities and requires the same qualifications
yot is classified differantly at another
college.

5. If s position is reclassified to s higher
level, the incumbent shall rsceive & sslary increase if
his/her current salary is below the minimum salary for the
new classification...

6. Recommandations of ths Panel shall ba for-
warded to the Chancellor for final determination promptly

145



aftar consideration... This decision shall not be subjact
to the grievance and acrbitration provisions of this Agres-
ment.

7. If an employes coversd by this Agresment
should voluntarily sssume the duties and responsibilities of
a highar rated position in a classification in s higher pay
range or not coversd by the position he/sha holds, then a)
that smployss shall raceive ths rate of the highsr classifi-
catjon or b) either party may submit the position for poasi-
ble reclassification, or c) the Vermont State Collages shall
modify the duties and responsibilities of that employee to
conform with the requirements of the position classifica-
tion. -

2. Twe of the positions covered within the bargaining unit
of non-faculty employses of the Colleges raprasented by the
Federastion ara Security Worker I and Security Worker II.

3. The job description for Sacurity Worker I provides in
pertinent part as follows:

DEPINITION:
Perform a variety of sscurity duties to safeguard buildings
and squipment against damage or loss. Works under the
general supsrvision of an administrative supervisor in
accordance with definsd procedures.

OF WORK 'ORMED:

Makes pesriodic inspection tours by motor vehicle or on foot
through buildings, grounds, and other college facilities to
guard against fire, thaft, vandalism, or other sources of
damage to property. Reports disturbances or suspicious
individuals immediatsly. Chacks doors and windows to ses
that thay are locked. May perform incidental janitorial
work such as: chacking boilars for proper operation and
reporting any maifunctions that are observed to a super-
visor. May chack parking lots and perform job related
clerical work. Related work as required (Joint Bxhibit 1).

4. The job description for Security Worker II provides in
pertinent part as follows:
DEFPINITION:

Assist, instruct, dirsct and check the work of assigned
security personnel, safe-gusrds special buildings,
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squipment, weapons and utility systems against damage or

loss, handles infrequent situations that occur, working

under the direction of an administrative superior,

EXAMPLES OF WORKE PERFORMED:

Makeas periodic inspectien tours by motor vehicle or on foot

through physical plant, including college residence halls,

all buildings, ground and storage areas, in order ta guard
against fire, theft, vandalism, and wnauthorized intrusions.

May act as sentry at buildings to control entry and exit of

students. Takes corrective action on fires, wvater, fusl,

slectrical and heating system failures, in order to prevent
ssrious damage to collage proparty. Notifies appropriate
authorities promptly of any hazardous or unusual conditions.

Takes appropriate action to prevent sabotage activities on

college property. May detain individuals and vshicles until

status and mission arse cleared by higher authority. Per-

forms related vork as required (Joint Exhibit 2).

5. Prior to June of 1984, Lyndon State Collegs employed
Glenn Lesach as Dirsctor of Sacurity and employed Michael
Dickerman as a Sacurity Worker II. Dickerman left the College in
the Spring of 1984 (Joint Exhibit 20).

6. Larry Marcotte was hired as a Security Worker I at
Lyndon State College on June &, 1984. At the time of his initial
employment, the Diractor of Security was Lesach. Marcotte
remained employed until August 27, 1985 (Joint Exhibits 3, 20).

7. When hired, Marcotte received an appointment lettar
from Lyndon Presidsnt Clive Veri which included a listing of
responsibilities. The responaibilities listed were consistent
with those contained in the job description for Security Worker I
(Joint Exhibit 3).

8. An additional Security Workar I was hired in July,
1984. Throughout the pertinent period of Marcotte's employment,

the College operated with two Security Workars I and a Director
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of Security. Tha College employed no Security Worker II during
this period.

9. The Colleges did not notify the Federation of
Marcotte's employment as Security Worker I or of the Security
Worker 1I position not being fillaed.

10. During his tenure of employment, Marcotts made periocdic
inspection tours through College buildings and grounds. He
chacked windows and doors to ensurs thay wers locked. He chacked
gauges on boilers to snsurs they were operating properly. He
also completed a daily log on activities and submitted unusual
incident reports.

11. Marcotts brought newly-hired student security vorkers
on his inspaction tours to show theam which buildings and grounds
had to be inspected and "sscured." Hs discussed the various
security procedures with thea snd instructed them what to do in
an smergency.

12. In a Septamber 7, 1984 letter, President Veri requested
Caladonia District Court to relsase Marcotte from jury duty
because he was "nesded to train new student workers and to guar-
antse the safety of the students living on campus." (Joint
Exhibit 21).

13. Shortly after Marcotte bsgan his saployment, Security
Director Leach told Marcotte to approach trespassers on caspus
and ask tham to leave ths campus if they were not College stu-

dents or staff. Leach told Marcotte to contact the State Police
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first and then him if sny serious incidents occurred. On several
different occasions betwsen June 1984 and January 1985, Maccotte
confronted trespassers and askad them to leave campus (Joint
Exhibit 11).

14. On or about January 15, 1985, following what Marcotte
considersd to be & sensitive confrontational incident on campus,
Marcotte discussed the scops of his confrontation duties with
Leach. Marcotte informed Lsach he thought hsa was doing too much
for what he was pajd. At that time, Leach told Marcotta of tha
existance of the Security Worker II position within the Cclleges'
system. Marcotte had previously been unaware there was such a
position. Lasach told Marcotte to stop confronting trespassers
but rather to observe suspicious individuals and report
suspicious incidents to the State Police and to Leach. Laach
told Marcotte confronting trespassers was not part of his job
duties.

15. Despite being instructed by Laach to csase confronting
trespassers, Marcotte voluntarily continued to confront trespas-
sers after January 198S.

16. Shortly after Marcotts raised questions about the scope
of his duties to Leach, ths College suggested he apply for
reclassification and gave him the sppropriate forms to fill out.
Marcotte did not apply for reclassification.

17. On Febtuary 14, 1985, Jean Gsremia, Federation

Grievance Officer, filed a complaint with Dick Bosra, College
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Business manager, concerning the placement of a letter in
Marcotte's personnel fila. In the complaint, Geramia refarred to
"gther matters of concern that I wish to bring tc your atten-
tion.” Specifically, she stated that Marcotts was performing the
duties of a Security Worker II posaition and ha should be promoted
to such a position (Joint Exhibit 7).

18. In a Tebruary 15, 1985, memorandum to Gersmis respond-
ing to the complaint, Boara ststed as follows concerning the
classification of Grisvant's position:

With regard to your other concerns, you are sntitled to
your opinion and parceptions but we camnot agree vith your
allegations or conclusions. Larry Marcotts has bean given
the opportunity to submit a request for reclassification and
has declined (Joint Exhibit 8).

19. On March 218, 1985, Gersmia, filed a complaint with
President Vari. The complaint provided in psrtinent part as

follows:

In the absence of Dick Bosra, I am addressing this
letter to you.

Dick and I bad discussed this complaint before and had
agrsed to waive the time limit, pending upon a decision of
Mr. Marcotte concerning the Security Department. For your
convanience, I am attaching all correspondence that is
relasvant to this complaint, and we will count this lettar as
the official complaint.

Larry Marcotte has besn performing the duties of a
Sacurity II worker since Junae 4, 1984...

The Staff Federation, on bshalf of Larry Marcotte is
requasting that compessation be given to him for his work
that vas performsd at tha II level. A fair and equitable
solution would be the fallowing.

Min. pay for S.8., II = $12,105
Min. pay for 8.8. I = $10,575
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Difference $1,530
Thres Quarters of a Year = § 1,147.50
(Joint Exhibit 9)

20. Prasident Verl denied the cowmplaint on April 4, 198S5.
Geremia filed a Step One Grievance with President Veri on April
12, 1983, That grievance is at issue hersin (Joint Exhibit 16).

21. Leach resigned as Security Director effective April,
1985. The College hired James Gallaghar as his replacement. In
a May, 1985, mesting, Marcotte asked Gallagher about confronting
vehicles in the sarly morning hours. Gallagher instructed
Marcotts to confront suspicious individuals and escort them off

campus {Federation Exhibit 22).

OPINION

Grievants contend the Colleges viclated Article 3, Section
2, of the Contract by changing the classification and job content
of the Security Worker I position without first notifying the
Federation and giving the Federation an opportunity to bargain
the issuvs. Grievants also contend the Contract was vioclated by
assigning Larry Marcotte Security Worker II duties, while paying
him Security Worker I salary.

The guiding Contract langusgs provides in Article 3, Section

(M)anagement rights ... shall include, but not bas
limited to, the right ... to change job content and to
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classify and reclassify, after first giving the Federation
notice and an opportunity to bargain.

This provision gives the Colleges the right to leave a
higher level position vacant and hire an employes into a lower
level position, without bargaining, if no changes are mads in the
job content. A position is not being "reclassified" in such
circumstances. Ons position (i.e., Security Worker II)} is simply
being left vacant when its incumbent resigns while another
position (i.s., Security Worker I) is being filled by & new hire.

Howsver, in the situation whare ths employss is required to
perfore duties not contained in the job description, thean ths
"job content" of the position would be changed and the Collsges
would be required under Article III, Section 2, to give the
Fedsration notice and an opportunity to bargain concerning thas
change.

¥e have found as a fact that Marcotts performed some
Security Worker II duties from his hire in June 1984 until
January, 1985. Ha was required to confront trespassers on campus,
an unpleasant and pou_ibly dangerous duty. The Security Worker I
job description provides the employss "reports disturbances or
suspicious individuals immsdiately." On several different
occasions, Marcotta did as directed and confronted trespassers.
This vas a significantly different and highsr leval
responsibility than called for in his job description and more
closely follows ths duties of a Security Worker II, among which

ars to 'detain individuals and vehicles."
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It is apparent Marcotts's job duties left him somewhers
batween a Security Workar I and Security Worker II. While
confronting individuals was consistent with what a Security
Worker II was required to do, Marcotte was not required to
perform other Security Worker II duties, such as taking
corrective action on fires, water, fuel, slectrical and heating
system failures and dirscting other security personnsl. The
avidence indicates he did take newly-hired security workers on
inspection tours and discussed various security procadures with
them. His assisting the training of newly-hired security workers
in this regard vas somsvhat below the more extensive authority
granted a Security Worker II. His contact with student sscurity
workers was more in the nature of informal training than actually
directing them as contemplated in the Security Worker II job
description.

The fact Marcotte did not psrform all of the dutias of &
Security Workar II and still performed many of the duties of a
Security Worker I does not axcusa the Colleges from notifying
the Pederation and giving them an opportunity to bargain ovar the
change. Tha "job content" of the Security Worker I position
occupied by Marcotts had changed such that he was performing
duties above his job classification, sufficient by itself to
trigger the obligation to notify the Federation and bargain.

Nonetheless, the Colleges contend that aven if Marcotts

performed some Security Worker II functions, such work was taken
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avay from him in January, 1985, two months befors he filad his
grisvance. His claims relating to his first seven months of
saploymant, the Colleges assert, are untimely.

We agree that at the time Marcotte filed his grievancs he
was no longer required to perforam confromtational duties. The
fact he continued to confront suapicious individuals and
trespasssrs voluntarily doss not entitle him to Security Worker
II pay. Any informal training ha did of student sacurity workers
was not substantial enough by itself to constitute working
outaide the Security Worker I classification.

Howaver, wa disagree claims relating to hia firat seven
months of employsent were untimely. Articls ¢ of the Contract
provides that "complaints must be registered within 30 calendar
days following tha time at which the complainant could have
reasonably been aware of the existence of the situation created
by the Collage which is the basis for the complaint."

Under the circumstances of this case, the time at which
Grievants “could have reasonably baen awars” Marcotts was per-
forming job duties outside his classification was when Marcotte
spoke with Sacurity Director Leach on or about January 15, 1985,
about the scops of his confrontation duties. It was during this
discussion that Marcotte, for the first time, becsme aware of tha
axistence of ths higher level Security Worker II position and

that confronting traspassers vas not part of his job duties.
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The language of Article 3, Section 2, places the burden on
the Colleges to notify the Federation when a job content change
is contemplated. When the Collages fsil to mest their
obligation, it is unreasonable to psnalize the Federation or the
involved employee for not earlier grieving a violation of which
they ware not made aware. This means that any remedy to be
granted dates back to the time tha violation bagan occurring. To
hold otherwise would be to allow the Coileges to benefit from
failure to mest their contractual duty of notification. Thia
fact, as well as tha fact that ths continuing nature of the
violation does not involve s paycheck with predictable amounts
for overtime and the like, distinguishes this case from

Griavance of Cole, 6 VLRB 204 (1983); Grievance of Byrns, 6 VLRB
1 (1983); Grievance of Dyer, 4 VLRB 306 (1981); Grievance of

VSEA, on Behalf of the Meat Inspectors, 4 VLRB 144 (1981).
Thus, the griavance here is timely as long as it was timely

grieved aftar the January 15 discussion batween Marcotte and
Leach. The record indicates the complaint herein was not filed
within 30 days of January 15. However, the complaint filed on
March 28 indicstes Grievants and the Collegss agreed to waive the
time limit for filing the complaint, an action authorized by
Article 9, Ssction 7 of the Contract, which provides that
grievance procedurs time limitations "may be extended by mutual

agreament.' Thus, the grisvance hare is timely.
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We reject tha Colleges' remsining argumsnt that any conten-
tion that Marcotte was improperly classified should have bean
directed to the Reclassification Panel under Article 26 of tha
Contract. While that is a routs Griavants could have taken, we
are not convinced upon a rsading of the Contract in its entirety
that the parties inteaded that to be ths sols remedy for ensuring
smployess in situations liks Marcotts ware properly classified.

In sum, we conclude the Colleges violated Article 3, Section
2 of the Contract by failing to notify the Pederation and giving
it an opportunity to bargain concerning job content changes in
the Security Worker I position. The Colleges ars liabls for tha
pericd Marcotte actually psrformad duties outside of his classi-
fication - June 4, 1984, to January 15, 1985. Thay are not
liable after January 15 bacause Marcotte was not required to
perfors such duties from that date until aftar the time he filed
his grievance. We recognize he again vas required to perform such
dutias in May, 1985, mors than a month after he filed his
grievance. However, this was a newv grievable mstter for which
Grisvants wers required to file an additional grisvance. Failure
to do so pracludes the issus being raised here. Article 9,
Section 7, Contract.

We turn to determining what remedy to apply. The failurs to
give notice to the Pederation of job content changes resulted in

denial of the right to negotiate concsrning the changes.
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Consequently, Marcotte performed duties outside his classifica-
tion for thon. months.

It is difficult to measure damages precisely. It is a
matter of spaculation as to what Marcotts would have earned had
the Contract been followed and had the College and Federation
negotiated the matter of job content changes. Howaver, thers ars
two interests at issue: to make Marcotts whole and "to enforce
compliance with all provisions of a collactive bargaining
agresment upon complaint of sither party” pursuant to 3 VSA
§982(g). Vermont State Collages Facultv Federation and Peck v.
Vermont State Colleges, 139 Ve. 329, 334 (1981). This latter
interest is particularly important here becsuse the Contract
violation subverted not only the job classification system, but
the right to bargain at ths expense of one worker by a process
which undermined ths Fedaration's autherity. If the Colleges'
position vere acceptsd, it would encourags tha employer to
attempt pay savings in hopes the arror would not be discovered.
For thess rsssons, ve believe it appropriate to award Marcotte
tha diffarence batween the minimum salaries for Security Worker I
and Security Worker II for the period he was psrforming dutiaes
outside his classification.

The annual difference betwesn the two salaries during the
ralevant period was $1,530. Criavant worked dutiass outside his
job classification for 62X of the year. 62X of $1,530 equals

$949. Marcotte is entitled to that amount.
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ORDER
Nov therafors, based on ths foregoing findings of fact and
for the foregoing reasons, it is hersby ORDERED:
1. The Grievance of Larry Marcotte and the

Vermont State Colleges Staff Fedaration, VFT, AFT Local

4023, AFL-CIO, is SUSTAINED; and

2. The Vermont State Colleges shall pay Larry
Marcotts tha sum of $949.

Dated the 3_)j+dly of July, 1986, at Montpelier, Vermont.
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