VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF:

St Nkt

MARTHA SULLIVAN DOCKET X0 8533
FINDINGS OF FACT, OPINION AND ORDER
Statement of Case

On Dacembar 23, 1985, Martha Sullivan (“Grievant") filed a
grievance with the Vermont Labor Relaticns Board appealing her
dismissal from employment as a dispatcher for the Department of Public
Safety ("Employer") in the State Police barracks in Middlebury. On
December 27, 1985, and January 10, 1986, Grievant filed amendments to
her grievance. Grievant alleges that her dismissal was in violation
of Article 17, Sections A(2) and A(3) of the collective bargaining
agreement betwasen the State of Vermont and the Vermont State
Employees' Association ("VSEA"), effective for the period July 1,
1984, to June 30, 1986 ("Contract"), in that it was without just
cause.

Hearings were held before a Board panel on October 16 and 23,
1986. Present for the Board were Chairman Kimberly Cheney and Members
Louis Toepfer and Charles McHugh. Wichael Zimmerman, VSEA Staff
Attorney, represented Grievant. James Crucitti, Special Assistant
Attorney General, represented the Employer.

Grievant filed a Memorandum of Law on November 5, 1986. The
Employer filed Proposed Findings of Fact and Conclusions on November
7, 1986. Grievant filed a reply brief on November l4, 1986. The
Employer filed no reply brief. On November 24, the parties filed a
stipulation for admission of additional documentary exhibits into

evidence.



PINDINGS OF PACT

1. COn November 25, 1985, Major Robert Horton, Director of the
Vermont State Police, informed Grievant by letter that she was
impediataly dismissed from her position as dispatcher with the
Employer becsuss cf gross misconduct. The basis for the dismissal was
13 enumerated charges against Grievant. (Grievant's Exhibits 8, 9). A
specific discussion on each charge is contained herein.

2. The relationships among four_porlonl involved in the chargs
sgainst Grievant - Kenneth Mitchell, Robart Blaise, Deirdrs Noyes and
Grievant - are important to understand the underlying incidents.
Bssentially, Grievant is charged with using her position as dispatcher
to aid Blaise and Mitchell in the planning and committing of thefts
and break-ins and to aid them in dearjacking. Griavant has served as
a bookkesper for Mitchell since approximately 1977. Mitchell and
Grievant lived together in & trailer from August 1981 to Fall 1982.
Mitchell moved ocut of the trailer in Fall 1982 and moved in with
Noyes. Noyes has known Grievant for seven to eight years and mat her
through Mitcheall. Mitchell's two children still live with Grievant.
Mitchell and Blaise have known each other since childhood and,
beginning in 1978 or 1979, committed crimes together. Blaise met
Grievant through Mitchall approximately 7 to 9 years ago.

3. The Employer rslied primarily on statements made by Blaise
to support Grievant's dismissal. In the dismissal letter, Major
Horton informed Grievant: "This decision has come down to a quastion
of credibility between yourself and Robert Blaise" (Grievant's Exhibit
9, Page 1),

4. Blaise entered into a plea agreement with the Stata's
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Attorney's office to provide information relating to criminal activity
of certain people, including Grievant. As part of the agreement,
Blaise pleaded guilty to two charges and the State dismissed several
pending criminal charges against Blaise. If his statements concerning
incidents ware found not to be truthful, the agreement was null and
void and he could be charged with sven those crimes the police were
not aware of prior to the statement (Grievant's Exhibit 5).

5. Prior to her dismissal, Grievant vas awvarded $5,000 in
damages as a result of a lawsuit she brought against Blaise. The basisa
for the lawsuit was a civil action for alleged breach of contract and
false representsation and was unrelated to Grievant's dismissal.

Blaise iz not on friendly terms with Grievant.

6. Noyes reached an agreement with police whereby she would not
ba charged with possession of stolen property if she gave a statemant
about incidents involving Grievant and Mitchall. Noyea is not on
friendly tearms with Grievant.

7. Grievant's duties as dispatcher included operation of radio
equipment as part of a law enforcement communications network linking
State Police, Fish and Wildlife officials, local police and other law
enforcement and Public Safety officials. A dispatcher receives and
transmits complaints and information from the public, uses telestype
terminals to provide law anforcement information to field units and
monitors electronic burglar alarms and other warning systems. Further
duties include maintaining typed telephone and radioc logs and
"dispatching" officers to the scene of complaints as well as typing
criminal investigation reports. The Middlebury barracks of the State
Police provides dispatching services for local police agencies at

night and provides all dispatching services for game wardens.

279



8. Grievant worked primarily the 4:00 p.m. to midnight shift or
the midnight to 8:00 a.m. shift. There are many times when the
dispatcher on the midnight to 8:00 a.m. shift is alona; particularly
from 2:30 a.m. to 7:00 a.m. when the State Police are off-duty. Fish
and Game wardens in the area of tha State Police barracks usually
"sign on" with dispatchers vhen thay come on duty, but only sometimes
"sign off" duty. Wardens do not always tell dispatchers where they
are going to be located.

9. Charge #1 against Grisvant is as follows:

Robert Blaise has reported that Martha Sullivan has
worked with himself and Xenneth Mitchell in planning and
committing thefts in the Addison County area. Thefts were
planned by Kenneth Mitchell, Robert Blaise and Martha
Sullivan so that the thefts would occur by Mitchell and
Blaise while Sullivan was working as a dispatcher at the
Middlebury barracks of the Vermont State Police. After
breaking into a building a call would be placed to Sulljvan
by Mitchell. Sullivan would put Mitchell on hold for a
minuta ot two to determina if the burglary was being
raported. After this short period of time had elapsed,
she would indicate whether it was safe to procesd with the
theft.

(Grievant's Exhibit 8 Page 1)

10. Blaise testified that Grievant was aware most of the time
when he and Mitchell ware committing thefts, despite his contradictory
testimony that most of the break-ins they engaged in were done on the
“spur of the moment”. Blaise testified he was present on saveral
occagions when Mitchell, while in the act of bresaking into a building
and committing a theft, called Grisvant at work to see 1f the burglary
was being reported. Blaise testified he knaw Grievant was aware of
the thefts because, in some instances, he was there when Mitchell told
Grievant of the thefts or Mitchell would tell him that Grievant had
said there were no suspacts in the theft. Grievant testified sha

naver assistad Mitchell and Blaise in any thefts. We find the
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testimony of Blaise was not sufficiently credible and was not
supported by sufficient corroborating evidence. Thus, we conclude the
Employer has failed to establish by a preponderance of the evidence
that Grievant participated with Blaiss and Mitchell in planning and
committing thefts.

11. Charge #2 against Grisvant is as follows:

Blaise reports that in one inatance, Mitchell and Blaise
broke into a building at Breadloaf Collegs. After breaking
into the building, Mitchsll called Sullivan, who was working
at that time as a dispatcher at the Middlebury barracks.

The call was placed in order to determine if the building
contained a burglar alarm and if the alarm was ringing into
the State Police barracks. Sullivan answered the phone and
indicated that the pelice had not yet received notification
of the burglary.

{Grievant's Exhibit 8, Page 1)

12. Blaise testified that at some point between 1980 and 1982,
he and Mitchell went to Breadloaf College on the "spur of the moment"
to commit a theft. While there, Blaise testified that he picked up a
telephone and overheard Mitchell asking Grievant if there was an alarm
at the Colleges or whether anything had been reported, to which
Grievant responded "not yet" or something to that effect. Blaise
tastified he and Mitchell stole nothing from the College. Grievant
testified she never recaived a call from Mitchell from Breadloaf
College or anywhere else asking her if an alarm had gone off. We find
the testimony of Blaise was not sufficiently credible and and was not
supported by sufficient corroborating evidence. Thus, we conclude the
Employer has failed to establish by a preponderance of the evidence
that Mitchell and Grievant had the phone conversation as charged.

13. Charge #3 against Grievant is as follows:

Blaise reports that on another occasion, Blaise and
Mitchell had decided to break into the Field Sports Gun shop
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in Middlebury, Vermont. Mitchell threw a rock through the
window and then left the area and placed a call to Sullivan
who was working as a dispatcher at the Middlebury barracks.
Sullivan reported over the phone to Mitchell that the broken
window hed set off an alarm and so Blaise and Mitchell did
not return to the shop. Richard Phillips, owner of the
store, has indicated that a rock had been thrown through a
window of the store and an alarm had bean set off but that
no entry had been made into the atore.
(Grievant's Exhibit 8, Page 2)
l4. Blaise taestified that the break-in at the Field Sports Gun
Shop occurrad in 1982 or 1983 as stated in tha charge, except that he
or someons slsa, not Mitchell, threw a rock through the window.
Blaise testified that, after the break-in, he and Mitchaell went to
Mitchell's and Grievant's trailer. From there, Blaisq testified
Mitchall called Grievant at work and asked her if the gun shop had an
alarm system, and Grievant respondad that it did. Blaise testifiaed he
did not remember if ha actually heard the conversation betwean
Grisvant and Mitchell. Grievant testified she never.talked to
Mitchell concarning this incident., We find the testimony of Blaise
was not sufficiently credible and was not supported by sufficlent
corroborating evidence. Thus, we conclude the Employer has failed to
establish by a preponderance of the evidence that Mitchell and
Grievant had the phone conversation as charged.
15. Charge #4 against Grievant is as follows:

Blaise reports that Sullivan told Blaise and Mitchell
that a camp owned by Bernard Quesnel in Lincoln, Varmont,
bordared a road that was closed during the winter season,
but could be reached by four-wheel drive vehicle. During
October of 1580, Blaise and Mitchell broke into the Quesnel
camp and immediataly after breaking into the building callad
Sullivan, who was working at the Middlebury barracks, in
order to determine if the building was alarmed. Sullivan
spoke with Mitchell at that time and indicated that the
burglary had not yet bsen raported to the barracks.

(Grievant's Exhibit 8, Page 2)

282



16. Blaise testified that sometime between 1980 and 1982, con the
"spur of the moment" he and Mitchell broke into the Quesnel camp and
took various items. Blaise testified that he previously thought, but
could not remember at the hearing, that Mitchell called Grievant from
the camp to find out if the camp was alarmed. He testified that he
previocusly thought, but could not say for sure at the hearing, that
Grievant told Mitchell and him prior to their going to the camp that
the camp was bordered by a road that was closed for the wintar but
could be reached by four-wheel drive vehicle. Grievant testified that
she never received a call from Mitchell from the Quesnel camp. We
find the testimony of Blaise was neither sufficiently credible nor
sufficient to support the charg‘ and was not supported by sufficlent
corroborating evidence. Thus, we conclude the Employer has failed to
establish by a prepondsrance of the evidence that Grievant had the
phone convarsation with Mitchell, or the discussion with Blaise and
Mitchell as charged.

17. Charge #5 against Grisvant is as follows:

Blaise reports that Sullivan also told Blaise and
Mitchell that the Natural Turnpike Road was closed during
the winter but was still passabie by four-wheel drive truck.
She had looked in the window of camps on the road and
reported the type of property that could be taken. Mitchell
and Blaise did go to this area during November of 1981 and
broke into a number of campa. Investigation indicates that
a number of camps were broken into during November of 1981
at this area and property was taken similar to that
described by Blaise.

{Grievant's Exhibit 8, Page 2)
18. Blaise testified that Grievant told Mitchell and him the

Natural Turnpike Road was closed during the winter, but he does not

remember Grievant telling them that she had looked into camp windows.
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Blaise testified he and Mitchell did break intc one camp on the
Natural Turnpike Road and took a fishing pole and a few other things.
Grievant testified there was no truth to this charge. We find the
testimony of Blaise was neither sufficiently credible nor sufficient
to sustain tha charge and was not supported by sufficient
corroborating evidence. Thus, we conclude the Employer has failsed to
establish by a preponderance of the evidenca that Grievant had the
discussions with Blaise and Mitchell concerning the Natural Turnpike
Road as charged.

19. Charge ¥6 against Grievant is as follows:

Blaise reports that on numarous occasions Blaise and
Mitchell would check with Sullivan while she was working as
a dispatcher at the Middlebury barracks to determine where
game wardens were working during the evening. Mitchall
would call Sullivan who would indicate if certain areas were
safe for desrjacking on that svening. At times calls would
be made from a phone booth, Mitchell would describs where
they wers located and Sullivan would tell them if wardens
were in the area. On & few occasions Sullivan did not at
that time know wheres the game wardens wars to be located
that evening so she would inform Mitchell to call back in
about an hour.

(Grievant's Exhibit 8, Page 3)

20. Blaise testified that between 1978 and 1983, Mitchell would
call Grievant at work whenever he and Mitchell went out deerjacking
and would ask ths location of the game wardens. Mitchaell would call
Grievant either by phone or rsach her by CB. Blaiss testified there
were times when ha heard the actual conversation between Griavant and
Mitchell and other times when Mitchell would just taell him not te go
deerjacking in a certain location because a warden was there,
Griavant testified that she never told Mitchell of the location of

game wardans and never discussed deerjacking with him. We find the

testinony of Blaise was not sufficiently credible and was not

284



supported by sufficient corroborating evidence. Thus, we conclude the
Employer has failed to establish by a preponderance of the evidence
that Grievant would discuss the location of game wardens with Mitchell
while Mitchell and Blaise were deerjacking.

21. The Employer presented Deirdre Noyes as a witness. She
testified that on several occasions during the winter of 1977-78 when
she was deerjacking with Mitchell, Mitchell would discuss with
Grievant the location of game wardens. To the extent this testimony
was elicited to maka additional charges against Grievant to those
testified to by Blaise, we find the testimony not relevant since such
charges wers not contained in the dismissal letter. To the extent the
testimony was elicited to bolster Blaise's teatimony, we find the
testimony unconvincing because we conclude the testimony of Noyes was
not sufficiently credible.

22. Charge #7 against Grievant is as follows:

Robert Blaise reports that Martha Sullivan arranged
with Blaise and Kenneth Mitchell to go to the Raymond Wanke
camp on Lake Dunsmore, Route 33, Salisbury to steal a large
multiple-pane picture window located at the camp. Sullivan
told Mitchell and Blaise whers the window was located and
that she had obsarved it when she was listing the property
for tha Town of Salisbury. (Sullivan was a lister for the
Town of Salisbury during 1983). Sullivan indicated that she
wanted the window for a house that she was building. In
fact, Sullivan was in the process of building a nevw home
adjacent to the trailer that she was living in at the time.
On December 5, 1981, Mitchell and Blaise went to the camp
while Sullivan was working as a dispatcher at the Middlebury
barracks and Blaise and Mitchell attempted to steal the
window. The window was too large and could not be placed on
the pickup truck that Mitchell and Blaise had brought to the
camp. Blaise reports that the two men then broke into the
camp and stole property, while breaking into the camp, Blaise
cut his hand. Investigation of the break-in indicates that
a multiple-pane picture window was located at the camp and
was still left at the camp and that there was blood at the
scene. Radlo logs verify that Sullivan was working as a
dispatcher on the evening of December 5, 1983.

(Grievant's Exhibit 8, Page 3)
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23. The evidence indicates the picture window was actually
located at a camp owned by a Mr. Conway, not the Raymond Wanke camp as
charged. Blaise testified that during the fall or early winter of
1980 to 1982, Grievant mentiloned to Mitchell and him that sha wanted
the picture window located at the Conway camp. Blaise testifisd that
he and Mitchell went to ths camp that night to steal the window, but
it was too large to take, so they instead stole an ocak table, Tiffany
lamp and sterec system. Grievant testified that she did not ask
Mitchell and Blaise to stesl the window for her. Instead, she
testified to the following sequence of events: A wesk or so after
doing a reappraisal of the Conway camp in her capacity of Towm of
Salisbury lister, she wrote to Conway, asking him if he was interasted
in selling her a large picture window she had noticed there so she
could put it in her new home to be built the following year. She
naver received a response from Conway. Conway testified at an aearlier
criminal trial that Grisvant had sant him a letter asking him if he
wished to "disposs" of the window and he had not responded. If the
record had astablished Grievant vas not working at timas it was
alleged she was, the conclusion would be obvious thac the charge would
fail; howsver, the opposite fact that she was working does not have
sufficient probative valus to be supportive of tha charge. We find
the testimony of Blaise was not sufficiently credible and was not
supported by sufficiant corroborating evidence. Thus, we conclude the
Employer has failaed to establish dy a preponderance of the evidence
that Grievant arranged with Blaise and Mitchell to have them steal the

picture window.
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24. Charge #8 against Grievant is as follows:

Blaise reports that at the same tima that Blaise and
Mitchell broke into the Wanke camp, they broke into an
adjacent camp owned by Thomas Conway, camp Number 91, A
Tiffany-type lamp and round oak dining room table were taken
from this camp. Blaise reports that these items were
delivered to Sullivan by Mitchell at the trailer that she
was living in at the time, and that she used these items to
furnish the trailer.

(Grisvant's Exhibit 8, Page 3)

25. Blaise testified that when he and Mitchell could not take
the window Grievant wanted from the Conway camp, they instead stole a
Tiffany lamp and an oak tabls and brought tha lamp and oak tablie to
the trailer of Grievant and Mitchell. BRlaise testified Grievant knew
the items wers stolen because he and Mitchell told her they could not
get the window so they stols these items instead. Blaise testified
that Noyes ultimately got tha Tiffany lamp, not Grievant. Grievant
testified Blaise gave har tha oik table in an attempt to appeasa her
for faulty repairs he had done to her vehicle and that she did not
know the tabla was stolen., We find the testismony of Blaise was not
sufficiently credible, and was not supported by sufficient
corroborating evidence. Thus, we conclude the Employer has failed to
establish by a preponderance of the evidence that Grievant knew the
oak table and Tiffany lamp wers stolen items and used them to furnish
her trailer.

26. Charge #9 against Grievant is as follows:

Blaise also indicates that Sullivan picked out property
taken by Blaise and Mitchell from the Paula Scott camp
located on Route 125 in Ripton. Sullivan picked out an
antique mahogany writing desk from other property that was
taken. At the time that she selected this property, she
Xnew that it was stolen. Investigation of the break-in

verifies the type of property taken from this came and
indicates that the break-in occurred between 9/8/82 and
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9/10/82. Blaise reports that Sullivan often selected
property that she knew was stolen and would point out
proparty with serial numbers to get rid of.

(Griavant's Bxhibit 8, Page 3)

27. The evidence indicates a writing desk was taken from the
Schenkman camp, not the Scott camp as charged. Blaise testified that
he and Mitchell stole the desk from the Schenkman camp, not the Scott
camp, and after thay stole the desk, Mitchell took it to his
residence. Blaise testified he did not tell Grievant the desk was
stolen and he does not know if Mitchell told Grievant the desk was
stolen. Blaisa testified he did not recall if Grievant picked out the
desk from a truckload of stolen property stored behind Grisvant's and
Mitchell's trailer. Blaise testified that he and Mitchell left a
truckload of stolen material behind Mitchell's and Grievant's trailer
on several occasions, and that he, Mitchell and Grievant would take
items from the truckload. Grievant testified the desk was brought to
her rasidence by Mitchell in October of Novembar, 1981, upon his
return from a long-distance trucking trip to Florida and said he had
purchased it from Grievant's brother-in-law in Florida. The testimony
of Pamela Marsh, Grievant's attorney in another cass, although
suffering from the sams hearsay deficlencies as testimony presanted at
the hearing by the Employer, supported Grievant's version of the
facts. We find the testimony of Blaise was not sufficiently credibles,
was insufficient to sustain any misconduct against Grievant in this
regard, and was not supported by sufficient corroborating evidence.
Thus, we conclude the Employer has failed to establish by a
preponderance of the evidence that the antique mahogany writing desk
was stolen property and that Grievant knaw it was stolen when she was

using it.
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28. Charge #10 against Grievant is as follows:

Blaise reports that he along with Mitchell broke into
the Schenkman property on Town Highway #27 in Rochaester and
took and delivered a rocking chair to Sullivan.
Investigation indicates that a similar described rocking
chair was taken from the Schenkman property and that the
break-in occurred between 9/10/82 and 9/22/82. Blaise
indicates that at the time Sullivan took this property she
knew that it was stolen.

(Grievant's Exhibit 8, Pages 3-4)

29. Blaise testified that he and Mitchell stole this rocking
chair and that Grievant was not involved in the theft in any way.
Thers being no other evidence relating to this subject, we conclude
the charge cannot be sustained.

30. Charge #11 against Grievant is as follows:

Blaise reports that he and Mitchell stole two 33 1/2

gallon drums of mapls syrup from Camp Kewaydin on Route 51,

Salisbury. Blaise reports that Sullivan knew that the syrup was

stolen and that she helped transfer the syrup from the drums into

one-gallon containers to be sold. Investigation of this larceny
indicates that it occurred between 3/31/82 and 4/1/82 and
verifies the property taken and flooding conditions at the scene
reported by Blaisa. '

(Grievant's Exhibit 8, Page 4)

31. Blaise testified that he and Mitchell took two barrels of
maple syrup and a mapla syrup testing kit during the spring of the
yeat, batween 1979 and 1982, Blaise testified that he thinks Grievant
halped them transfer the syrup into one-gallon containers but he cannot
remember for sure. Blaise taestified he knows Grievant knew the syrup
was stolen because Mitchall asked her if there were any suspects in the
theft and she said there were none, although he is not sure he
actually heard this conversation. Grievant testified she did not help
transfer the syrup from the drums into one-gallon containers. We find

the testimony of Blaise was not sufficiently credible and was not

supported by sufficient corroborating evidence. Thus, we conclude the
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Employar has failed to establish by a prepondsrance of the evidence
that Grievant knew the maple syrup was stolen and assisted Blaise and
Mitchell in transferring the syrup.

32. Charge #12 against Grievant is as follows:

Blaise raports that Mitchell told him that on cne
evaning he had thrown a rock through the window of the Salty
Seas fish market in Middlebury and then called Sullivan, who
was working that evening at the Middlebury barracks, to
determine if the building contained an alarm or if a brasak
had been reported. Sullivan told Mitchell that no break had
beent raported, so Cliff Dragon who was with Mitchall, went
in to the market and stols sesfood. Investigation indicates
that on 8/10/82, during the late evening hours & window was
broken at the Salty Seas fish market in Middlebury and sea
food was stolen. A vehicle similar in description to that
owned by Mitchell was seen in the vicinity at that time; the
radio log indicates that Sullivan was working at the time
thst this burglary occurrad.

(Grievant's Exhibit 8, Page 4)

33, Blaise testified he was not involved in this incident and he
only knows what he heard from Grievant and Mitchell. Blaise testified
Mitchell told him Grievant said something about an alarm system being
placed thare. Grievant testifisd that she did not recall getting a
call from Mitchell asking her if an alarm had gona off there. We find
the testimony of Blaise was not sufficiently credible, was
insufficient to sustain any misconduct against Grievant in this regard
and was not supported by sufficient corroborating evidence. Thus, ve
conclude the Employer has failed to establish by a praponderance of
the evidence that Grievant assisted Mitchell in any way concerning a
break-in at the Salty Seas Fish Market.

34. Charge ¥13 against Grievant is as follows:

Blaise reports that Martha Sullivan thought that she
was suspacted of relaying informatfion to Mitchell when
telephone calls into the Middlebury barracks were baing

recorded. Sullivan told Mitchell and Blaise not to call the
barracks for awhile. A plan was worked out by Sullivan so
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that Mitchell would call the barracks a number of times and
hang up. Upon a pre-determined numbar of calls, Sullivan
would converse with Mitchell by CB radio. In fact,
recordings of incoming calls to the Middlebury barracks were
made during 1979 in response to bomb threats.

' (Grievant's Exhibit 8, Page 4)

35, Blaise testified that at one point, probably around 1982,
Grievant asked Mitchell not to call har anymore at work while
deerjacking or during thefts bacause she thought tha State Police were
tapping the phones. Blaise testified that as a result, Mitchell
stopped caliing Grievant at work for a period, and instead would stop
in and see her or would call on the CB. Grievant testified that she
recalled phone calls being recorded in 1979 or 1980 because of bomb
threats but that she never told Mitchell not to call because of the
threats. She further testified that she never told Mitchell to call
and let the phone ring a certain number of times and then she would
call him back. We find the testimony of Blaise was not sufficisntly
cradible and was not supported by sufficient corroborating evidence.
Thus, we conclude the State has failed to establish by a preponderance
of the evidence that Grievant made any arrangements with Mitchell due

to phone calls baing recorded. We nead not address whether the charge

is substantively sufficient.

MAJORITY OPINION
Grievant denies each of the specific charges made against her and
thus contends there was no just cause for her dismissal.
A discharge may be upheld for just cause only if it meets two
criteria of reasonableness: one, that the conduct constitutes a

subgtantial shortcoming detrimental to the State's interests, and the
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othaer, that the employes had fair notice, express or fairly implied,

that such conduct would bs grounds for dismissal. In re Grievancs of

Brooks, 135 Vt. 563, 568(1977).

Clearly, if the charges against Grievant were proven by a
preponderance of the evidence, just causa would sxist. She vas
charged with using har position as dispstcher to aid in the planning
and committing of thafts and break-ins, including using stolen
property knowingly, and to aid in the offanse of dear jacking. We can
think of few offanses wmore detrimental to ths intsrests of a law
enforcemant agency such as the Employer, the Departmant of Public
Safety, than to use that agency to aid in breaking the law. Clearly,
she had implied notice such conduct would be grounds for dismissal.

However, we have concluded tha Employer has failed to sstablish
any of the charges by a preponderance of the avidence. The Employer
relied primarily on the statements of Robert Blaise to support
Grievant's dismissal. Ve found Blaise's testimony not to be
sufficiently credible. The reasons lsading us to this conclusion are
our judgment of Blaise's credibility as a witness, Blaise's vague and
inconsistent recollection of events which had occurred years sarlier,
his obvious intersst in pleasing law enforcement officials due to his
plea agresment, and the substantial motivation Blaise had to harm
Grievant since she had prevailed in a lawsuit against him.

Tastimony was given by Dierdre Noyes to the affect Grisvant aided
in deerjacking on cccasions other than charged in the dismissal
letter. However, we have concluded this was not sufficient to make

Blaise's similar testimony sufficiently credible, since we have found
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Noyes' testimony to also lack sufficlent credibility. We so conclude
given our judgment of Noyes' credibility as a witness, the apparent
compating relationship with rsspect to Mitchell betwesn Noyes and
Grievant and Noyes' interest in pleasing lav enforcement officials
due to her agreemsnt with them to make statements concerning Mitchell
and Grievant in return for not pursuing charges against her. The
testimony of other witnesses and other evidence presented by the
Employer was insufficient for us to conclude that any of the charges
wers proven.

We can undarstand why the State Police would ba concerned with
the continued employment of Sullivan as a diapatcher and share some of
those concerns. We are obliged, however, to rule within the confines
of the laws governing our Jjurisdiction. Having decided that we do not
believe the testimony of their witnesses, we must find that the
charges against Griavant have not been proven sufficiently for us t&

support her dismissal.

o7
Charles M. Hcﬂughx
2 L

-

Pt ¢ .

Louis A. Toepfer
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DISSENTING OPINION

Although I could not so conclude if the standard of proof was
gullt beyond a reasonable doubt, I conclude by a preponderance of the
avidenca Blaise did tell the truth on the charges concerning
Grievant's actions in the attempted theft of the picture window and
the theft of maple syrup. Her offense of aiding in the planning and
committing of thefts was directly contrary to ths law enforcement
function of her Employer, and obviously constitutes a substantial
shortcoming detrimental to the Employer's interests justifying her
dismissal. Clearly, Grievant had implied notice such conduct would be

grounds for discharge.

LS B s

Kimberly B Cheney ‘//

ORDER

Now therefore, based on the fureguing findings of fact and for
the foregoing reasons, it is hereby ORDERED the Grievance of Martha

Sullivan 1s SUSTAINED; and
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1. Grievant shall be reinstated to her position as
Dispatcher with the Depsrtment of Public Safety at the Middlebury
State Police Barracks; and

2. Grievant shall be awarded back pay and benefits from
the effective date of her discharge until her reinstatemant for
all hours of her regularly-assigned shift, minus any income
(including unemployment compensation received and not paid back)
received by Grievant in the interim; and

3. The interest due Grievant on back pay shall be at the
rate of 12 percent per annum and shall run from the date each
paycheck was due during the period commencing with Grievant's
dismissal, and ending on the date of her reinstatement; such
interest for each paycheck date shall be computed from the amount
of each paycheck minus unemployment compensation raceived by
Grievant during the payroll period; and

4, The parties shall submit to thea Board by January 6,
1987, a proposed order indicating the specific amount of back pay
and other benefits dua Grievant; and if they are unable to agree
on such proposed order, shall notify the Board in writing that
date of specific facts agreed to by the parties, specific areas
of factual disagreement and a statement of issues which nead to
be decided by the Board.

Dated thisffﬁf day of Decsmber, 1986, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD

-

Louis A. Toepfer

Charles H. McHugh
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