VERMONT LABOR RELATIONS BOARD

. GRIEVANCE OF: )
K DOCKET NO. 83-43
CHARLES MORRISSEY )]

FINDINGS OF FACT, OPINION AND ORDER

Statement of Case

On June 23, 1983, Attorneys Richard Unger and David Putter filed a
grievance with the Vermont Labor Relations Board oun behalf of Charles
Morrissey ("Grievant'"), alleging the dismissal of Grievant from his
position as Editor-in-Chief, Vermont Life magazine, was in violation of
his statutory, contractual and constitutional rights. The grievance
alleges 1) the dismissal letter failed to state with requisite specificity
the factual and legal basis upon which Grievant's dismissal was predicated;
2) the dismissal was without just cause; and 3) the dismissal was an
impermissible retaliation for Grievant's exercise of his right of free
speech.

Hearings were held before the Board on November 2, 3, 4 and 7,

1983; and December 14 and 15, 1983. Board Chairman Kimberly B. Cheney
and Member James Gilson were present for all the hearings. Board member
William Kemsley was absent from the November 2, 3, 4 and 7 hearings,
and was present December 14 and 15, At the December 14, 1983, hearing,
the Board decided and so informed the parties that Member Kemsley would
participate in the decision and would review that portion of the record
which he missed. Attorneys Putter and Unger represented Orievant at the
hearings, The Stare was represcented by Assistant Attorneys General

Marilyn Skoglund and Zander Rubin.
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Requested Findings of Fact and Memoranda of Law were filed b
Grievant and the State on Tanvarv 18, 1984, PReplyv hriefs were filod Ly

Grievant and the State on January 27, 1989,

FINDINGS OF ¥aCT
1. Grievant began his emplovment on October 1, 1981, as Acting

Editor, Vermont Life. Vermont Life, which emplovs eleven people, is 1

division of the Department of Development nf the Agency of Development
and Community Affairs ("Agency"). Grievant became Editor of Vermont Life
on January 4, 1982, completing original probation on Julv 4, 1987,

2. Grievant was classified as a managerial emplovee, aund a= such
he was not covered under any contract between the State and the Vermont
State Employees' Association.

3. A July 25, 1981, letter from Department of Personnel Commissione
Jacquel-Anne Chouinard to managers set forth the rights extended to
managers, in addition to anv rights granted by statute. The letter was
in full force and effect during Grievant's entire tenure as Editor of
Vermont Life magazine, and provides managers can only be dismissed for
cause {State's Exhibit 39).

4, Grievant's duties as Editor-in-Chief are set forth in his
Class Specificarion (State's Exhibit 7). The Class Specification is
dated September 1981 and specifies that the FEditor-in-Chief has overall
responsibility for planning, ceoordinatirg and directing all phases of
the Vermont Life program, includina editeorial, financial, product
development and program management.

5. At no time prior to his dismissal was Crisvant's class

specification ever altered, modificd or revised.
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6. Agency Secretary Milton Eaton dismissed Grievant on Mav 25,
1983, by letter which is quoted in part in Finding #1232,
7. The dismissal letter was general in nature., The oral reasons
given by Eaton for Grievant's dismissal were, first and foremost, that
he refused to cooperate as a "loyal manager" in.accepting the policy
established by the Agency of the organization for Vermont Life and its
reporting system as a policy, he refused to cooperate with the person
that was selected as the Publisher, he was insubordinatre ro Eaton, he
conducted things behind Eaton's back which led to putting the Agency's
pelicies in the public realm, he mistreated, in a totally unprofessicnal
manner, someone else in the Agency, and did not do a good job of managing.
3. Specifically, LCaton makes the following charges to supporct
the general reasons given in Grievant's dismissal letter;
a. From the beginning of Eaton's tenure and throughout,
Grievant knew that a decision had been made to establish a Publisher
position equal in authority to that of the Editor, and he would
noet accept this decision. Specific actions of Grievant offered to
support this charge include preparing questions relative to the co-
equal concept for a legislator to ask Eaton before his appearance before
a legislative committee hearing, testifying before the legislative
committee in attempts to subvert the co-equal concept, and giving
interviews to news reporters, indicating that the co-gqual concept
was 4 bad idea and upworkable.
b. Grievant demonstrated unwillingness to accept and

couperate with Leslie Parr, the person selected to fill the
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Publisher's position hv deing nothing to prepare the staff to receive
the Publisher in a warm and cooperative atmosphere and working activel.
to engender in the staff a teeling of hestility toward Parr.  [his wae
done, Eaton charges, through Mav 10 and 11, 1983, meetings at whi.h
Grievant, Parr and members of Vermont Life staff were present and througsh
discussions Grievaut had with staff members. Speciffc actions of tirievant
offered to support this charge include attempting to humiliate and denride
the Publisher by critical comments he made about her in front of subordinit
staff members and at staff meetings, suggesting at a staff meeting that
she resign and return to New York, making himself unavailable to the
Publisher, failing to orientate Parr to Vermont Life nperations, -nd
publicly accusing Parr of incompetence by giving his views on the ratter
in a newspaper interview.

c. Grievant failed to communicate with Eaton and other Apencv
personnel as to problems at Vermont Life as thev arose. Specific
facts offered supporting this charge consist of Urievant's failure to
communicate with Eaton regarding the co-equal concept and instead
communicating without Eaton's knowledge with legislators and newspaper
reporters; Grievant's failure to communicate with Eaton regarding
problems he perceived with the new Publisher; and Grievant's failure
to communicate with Eaten as to urievant's alleged exclusion from
participating in the hiring process for the new Publisher, although
Grievant discussed this with a newpaper reporter.

d. Thraough many of the above-charged facts, Grievant tailed to
act in a professional manner in resclving differences that arose at

Vermont Life.
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e. Grievant was insubordinate to Eaton through fallure
to accept the Agency's decision on the co-equal poesition of the
Editor and Publisher and going behind Eaton's back to try to
subvert the concept by private communications with the
Legislature, newspaper reporters and other Vermont Life staff;
publicly accusing Eaton of lying; publicly accusing the
Publisher of incompetence; and discussing Vermont Life matters -
with the press without first discussing them with appropriate
Agency personnel.,

f. Grievant detrimentally affected working relationships
within the Agency and negatively affected the efficient operation
of Vermont Life magazine by giving newspaper interviews to discuss
in a public forum Vermont Life matters without having discussed
the issue previbusly with Eaton. The charge covers Grievant's
public statements which resulted in newspaper articles that the
Publisher was incompetent and should resign and return to New York,
that Eaton reneged on his commitment to Grievant that he would
be involved in the hiring process for the Publisher, and Grievant's
statements attacking the co-equal concept and discussing morale
and personnel problems at Vermant Life.

9. The head of Grievant's department is either the Commissiuner
of Development or Secretary of the Agency (State's Exhibit 7). Grievaat's
gnly superior was the Agency Secretary. Orievant understood that he
reported to the Secretary and that the Secretary was his boss.

10. The Senior Board of Editors is an advisory body, created in

[946, to advise the Lditor and the Agenuy in matters concerning Vermont




Life. 1Its principal function Is a political buffer between the Governor
and the Editor. The Senfor Iditors alse advise the Fditer on macazine
content. The Senlor Editors attempt to prevent use of the public-tunded
magazine as a propaganda organ of an incumbent governor through political
activities.

11. Vermont Life Editors, since the magazine's inception, had a
history of editorial independence which included free and open communicatio
between the Editor and Senior Board of Editors. However, there is no
evidence that previous Editors used this communication to bolster attemprs
to reverse Agency policy.

12. In the past, the Editor generated 'mews" stories on his
own initiative and when he deemed it necessary to protect editoriatl
content of the magazine from polltical views of an administration with
which he disagreed. This activity has not previously been punished. There
is no evidence such stories included criticism of management policies
of the Agency Secretary.

13. The operations of Vermont Life are matters of "public councern”.
The magazine is an official publicarion of the State of Vermont with
distribution of 130,000 copies. It is intended to present an image of
Vermont to readers in atier states sa they will come here an visits and
vacations, Many of those who first come as tourists later become
permanent residents, vote and participate in political life. The
magazine helps pertrav values rhe tditor deems desirable for immigrants
and which will lure tourists. The magazine also festers an image for

residents of themselves.



14, In the Fall of 1982, Arthur Kreizel, then Secretary of the
Agency, made plans to create a new position at Vermont Life to handle
marketing and promotion. This position was called Publisher (State's
Exhibit 35~38). The magazine itself ran an operating deficit of $227,000
from July 1, 1982, to March 31, 1983, but the Vermont Life‘Division breaks
even by sales of calendars and other materials (State's Exhibit 24).

The "Publisher" was envisioned as a person who could increase subscriptions
(fulfillment) and so reduce magazine operating losses.

15. Grievant had welcomed the creation of a Publisher's position
to assist in the marketing and promotion of the magazine, so long as
the Publisher was subordinate to the Editor (State's Exhibit 32).

le. Members of the Senior Board of Editors expressed concern to
Kreizel about new reporting relationships at Vermont Life, and the
effect of this new position upon the Editor's longstanding status as
head of the Vermont Life Division.

17. The Chairman of the Senior Board of Editors, Ralph Nading
Hill, wrote Kreizel to express the Board's concerns on September 13,

1982 (State's Exhibit 37). Hill is an author of several books about
Vermont.

18. Kreizel stated in response to this letter on September 20,

1982, that "Murrissey will be the Director of the Vermont Life Division"
and that "the Publisher, which is probably a misnomer, is essentially a
markering/business jub" (State's Exhibit 38).

19. The co-equal concept, which calls for the Editor and Publisher

to be equal in authority and for both to report directly to the Secretary




of the Agency, was decided upon hy Kreizel bv the rime he left office o
the end of 1982. CGricvant was aware of this, and was opposed to the oo
equal concept,

20. The Senior Brard of Fdirters believed the Auencv's plan tor g
dual-headed Vermont-kiig Division was not a wise decision, and fought
against the concept of co-equalitv from the start. They feared luss of
control over the editorial content of the magazine {f the "business"
aspects of it were not subordinate to the Editor.

21, The Senior Board of Editors' views regarding this concept of
co-equality were their own, and were not dictated bv Grievant.

22, In late fall of 1982, the Department of Personnel and the Auenew
advertised for the position of Publisher.

23. Prior to soliciting in state and out of state, the Department
of Personnel produced a Career Opportunities Bulletin, drawn from the
class specification which set forth the minimum eligibility renuirements
for the job of Publisher.

24, Douglas Bernardini, Agency Director of Administrative Servives,
is the designated personnel officer for the Agencv. lie is designated as
the person with responsibility for petrsonnel matters within the Awencvy
and at Vermont Life.

25. Bernardini had worked at Vermont Life from [960 to 1964, and
apain from 1968 to 1969. He was considered to be the liaison between
Vermont Life and the Agencv.

16, Bernardini was aware of Vermont [ife staff anxiety over the
creation of the pesition of Poblisher, 1 change in existing relati-nships,

ind plans for creation ol a Jdual-headed Vermont Life Division.
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27. Milton Eaton became Agency Secretary in January, 1983. Prior
to that, he had been an official of Mobil 0il Co., responsible for a
substantial segmepnt of that firm's business in Europe. He was, and is,
an experienced manager familiar with principles of how to get an organization
of persons to work towards a goal defined by top management.

28. Shortly before February 8, 1983, Grievant spoke to Senator
Sallie Soule, a member of the Senate Appropriations Committee, and
prepared certaln questions for her use at a February 8, 1983, meeting of
the Senate Appropriations Committee. The questions concerned the
Publisher's position at Vermont Life magazine. Grievant did not inform
Eaton of his discussions with Senator Soule or that he had prepared any
questions fur her. We infer the questions were Intended by Crievant
to be pur to Eaton to establish a public record of commitment by him
of dominance of the Editor over Vermont Life.

29. On February 8, 1983, Eaton, Grievant and other staff members
appeared before the Senate Appropriations Committee. It was Eaton's
first appearance before the Committee. Immediately prior to the appearance
Eaton held a staff meeting, at which Grievant was present, and asked his
staff to brief him on matters which might be brought up ar the Committee
hearing. Grievant did not menticon the questicns that he had prepared
for Semator Soule, nor did Grievant give Eaton any other preparation or
‘guidance on matters that might be covered at the hearing other than to
tell Eaton that he may get some questions regarding the Publisher.

30, At the Senate Appropriacions Committee hearing, Senator Svule,
referring to the list of questions Grievant prepared for her, askued
various quesfiuns of Grievant concerning the Publisher's position.
Grievant testified "...my job description reads that the Editor-in-Chier

ol Vermont Lite is in charge ot the Vermoat Life Division., [ have no
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reason to assume anv change in that arrangement” (Grievant's Exhibit [,

31. At the hearing, Sonle asked Faton only one single question,
"but the Senior Editors' role will not he nsurped by the Publisher!”
Eaton answered, "No" (Grievant's Exhibit lh).

32. Immediately after the hearing, Faron reprimanded Grievant tor
his performance at rhe hearing. Ffaton was very angrv. He tald Grievant
he was not being a 'team plaver' and that tirievant knew full well that
the co-equal status had been established. Grievant did not deny this.

He admictted his preparation of a list of questions for Semator Scule.
Eaton told Grievant that the co-equal concept was to be implemented, -nd
that he would not tolerate this type of behavior in the Euture.

33. After the Senate Appropriations Commlttee hearing, Eaton wrote
letters to Senmator Robert Gannett and Representative filendon King to
"clear up any questions which may still exist relative to the anticipated
reporting alignments at Vermont Life'. Faton stated that the Publisher,
in conjunction with che Editor, would report directly to him, but that
this was being done "not to redirect editorial content, but rather to
improve the marketing and business management of the magazine” (State's
Exhibits 1, 49).

34, Shortly after becoming Agency Secretary and after the Februarv
8, 1983, legislative committee hearing, Eaton discussed Grievant's
personality with Jay Shak, Commissioner of Housing and Community Aftairs,
in whom he had confidence and who knew of Grievant's performance during
Kreizel's tenure. Shak told Faton his oplnion of frievant was that he
was manipulative, devious and vicious. At this time or shortly thereafrter,
faton told Shak he wished Kreizel had never approved of tGrievant ending
his probation period and allowing him to become a full-time permanent

emplovee.  Such emplovees mav ynlv be dismissed for cause. We infer



Eaton wished Grievant was an "at will" employee so he could fire him
without a reason.

35. As late as February 1983, and after the February 8 Senate
Appropriations Committee hearing, the Senior Board of Editors believed
that the co-equal determination had not been finalized to the point of
being "made in stome".

36. Grievant did not instigate or control what was the uniform
feeling of the Senior Beoard of Editors that co-equality between Publisher
and Editor would not be in the best interest of Vermont Life. The Board
of Editors saw co-equality as a threat to the independence of the magazine.
Grievant did, however, encourage the Board in this view and supply argument
to Board members to use with Governor Snelling in an attempt tc reverse
the policy.

37. On February 23, 1983, Eaton met with the Board of Senior
Editors of Vermont Life magazine for the first time, and Grievant was
present at that meeting. At the meeting, various Board members gave
Eaton their opinion thar the co-equal concept was not appropriate,

Eaton listened to their opinion, but, at the end of the meeting, Eaton
again clearly expressed his position that the co-equal concept was his
final decision and it would be implemented. Grievant clearly understood
Eaton to state this position.

38. Subsequent to the hearing at the Senate Appropriations Committee,
a round of interviews was planned for selection of the Publisher.

39. Eight or nine candidates for the Publisher's position were
interviewed on February 24, 1983, and February 25, 1983, Grievant asked
to be part of the interviewing panel., Faton told him that he did not
think that would be appropriate. [aton did tell Crievant that he wanted

lis advice on the candidates tor the lPublisher's position.
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40, Members of the interviewing panel consisted of Ralph Nading
Hill, Chairman of the Board of Senior Editors; BLill Blair, Publisher
of Country Journal: Peter Svkas, a mapagement executive at Tanker
Magazine; Faton, and Bernardini.

41. After the initial round of interviews, three finalists were
selected by the interviewing panel, with Leslie Parr being the unanimons
first cheice of all memhers of the panel.

42. Subsequent to February 25, 1983, Faton never authorized -nv
review of the qualifications of any other candidate for the job of
Publisher buf Leslie Parr.

43. Eaton had the applications and resumes of the three finalists
given te Grievant on Februwary 28, 1983, with the request that Gricvant
provide his input to Eaton on the finalists.

44, Subgequently, Eaton was accurately gquoted in a news article
dated March 6, 1983 (State's Exhibit 47) stating that Grievant "has been
advised by me and I've so advised the Legislature that Charlie will be
invelved in the final decision” to hire a Publisher.

45. That newsg article also quoted two legislators who indicated
that when the Legislature authorized the position of Publisher, the
expectation of the lawmakers was that the Editor would remain in charge
(State's Exhibit 47).

46 . When Eaton had not heard from orievant regarding the three
finalists, he had several telephone calls placed to frievant. ULhen he
received no reply, he asked Bernardinil to contact Grievant ro get his
input. Bernardinl placed two or three additional telephone calls to the
Vermont Life office in attempts to reach frievant but was unsuccessiul

in reaching him.



47. Leslie Parr was hired on March 18, 1983, By thar time,
Grievant had not returned any of these telephone calls, and thus Eaton
received no input from Grievant as to the three finalists for the pusition.

48. The salary payable for the new Publisher's position was not
high enough to attract people with substantial experience. Eaton expected
the new person would require some cn-the~job learning. Parr was a
bright, able person with sufficient prior experience to suggest she
would competently fill her responsibilities after a reasonable period of
on-the~job learning.

49, The Department of Personnel does not investigate the background
of job applicants. Misrepresentaticn by a job applicant of experience
or credentials would noc be detected by the Department of Personnel.

50. Grievant met Parr for the first time on March 18, 1983, after
she had been hired. On March 19, 1983, Grievant sent a memo to the
Senior Editors (State's Exhibit 12}, in which he indicated, "I hope
Ralph.will dissent, but I'm afraid, sad to say, that the wrong person
has been hired", At that time Grievant had not spoken to Eatou regarding
uny questions he had concerning Parr.

51. Eaton made no plans to bring the Editer and Publisher together
Lo see if they got along, or orient them to the new structure, People in
the Department of Personnel and the Agency were aware of the difficultiues
that such a transition would create. No plan was devised to ease the
transition from a single-headed to a two~headed organization.

5. At Grievant's request, om April 1, 1983 (State's Exhibit 2%),
Bernardini was invited to meet with Vermont Life emplovees before the
Publisher's First day to explain chaln-or-command relationships and the

u

like, and to provide "suidance aboul the new staff structure'., A mecting

took place on April 3, 1983 (See Finding 35).




53. The Board of Senior I'ditors requested a meeting with Governor
Snelling to discuss Vermont Life matters. A meeting was held among the
Board, Governor Smelling, and Eaton on April 7, 1983. Initiallv rh
Board asked Governor Snelling ¢o cxclude Faton from the meeting hut ¢he
Governor insisted rhat Eaton be present.

54, On the morning of April 7, 1983, just prior to the Senior
Editors' meeting with the Governor, Grievant prepared a memorandum for
the Senfor Editors (State's Exhibit 11). In that memorandum Grievant
wrote:

"The situation at Vermont Life is explosive, The success of

the magazine and the entire Vermont Life operation is being joopardize

by administrative decisions we think are unwise, misconceived,

absurd, ludicrous, incomprehensive, damaging - choose vour adi. ctives,

...Why does the Governor seem to have it in for (Grievant)!

Is it because Krelzel's opinion of (Grievant) is Snelling's per-eption

too? Because (Grievant) is an Independent person (curiously like

Snelling - both made it on thelr own in the private sector)?

_ Because {Grievant) has written a book - and the Governor is obsessed

with the desire also to write a book but can't carry it off?

Because {Grievant) is a Democrat? Because (CGrievant's} wife woerks

for the State Emplovees' unicn?

The memorandum criticized the co-equal concept and the hiring of a
Publisher without input from the Editor. Crievant did not send Eaten
copy of that memorandum and had not discussed any ~f the concerns cited
in that memorandum with Eaton.

55. On April 8, 1983, the [ridav nrior to Parr's first dav of work
on Monday, April 11, 1983, Eaton and Bernardini went to the Vermont life
vifices as Grievant had requested April 1.

56. The meeting lasted about one-half hour. It was the enlv

effort made bv the Agency to brief or provide suidance to the statf f

Vermont Life concerning the co-equal concept.



57. At the April 8 meeting, Eaton handed to Vermont Life staff a
one-page organizational chart which had been drawn up by the Agency on
February 15, 1983 (State's Exhibit 2). The chart indicated the Production
Specialist and Typist would report directly te the Editor-in-Chief, and
that the employees in the business, sales and accounting functions
would report to the Publisher, The Editor-in-Chief and Publisher reported
directly to the Agency Secretary.

58. No attempt was made by Eaton, other than one meeting with Veréont
Life staff described in Finding 57, to do or cause to be done any of
the following:

a. clarify for Vermont Life staff members changes in
job descriptions, duties, responsibilities and chains-of-command;

b. define the respective domains, prerogatives and duties
of Publisher and Editor;

[ define the respective nature of what functions would be
considered editorial and what would be considered publishing.

59. Eaton found that no physical preparations had been made for
the arrival of Leslie Parr and that Grievant had intended that Parr work
in a cubicle outside his office. Eaton requested that a separate office
be prepared for Parr. There were very few questions asked by scaff
members and Grievant asked no questions. Eaton encouraged the staff to
cooperate with Parr when she arrived and asked the staff to work to case
the transition.

60. Eaton promised during the meeting that Parr would explain ner
backgraound to the statif soon after she was on board, and did not answer

questions by the staff concerning Parr's background.




6l. When asked during the meeting about the reason whv a two-headed
organiziation was necessary, faton responded that the teoisiature hind
mandated ft,

62. The evidence establishes the co-equal structure was created b
Kreizel and continued by Eaton and was not mandated by the Lemisltature.

63. After Eaton and Bernardini left, on April 8, 1983, which was
the last work day prior to Parr's arrival, the Vermont Life stéff, with
the approval of Grievant, held what (rievant called a "wake", to mark
the end of 37 years of editorial control of Vermont Life magazine. The
"wake'" was not a happy affair and the mood of the staff and Grievant was
dismal at the "wake'".

64. Parr started work as the Publisher of Vermont Life magazine on
April 11, 1983. At Eaton's suggestion she kept a work diarv, as Faton
indicated there were items she might notice when she was new on the jnb
which she would not recall after being there for a period of time. Parr
expected the diary would be a private record of her own personal chservati
and impressions, and, at the time she started it she did not expect to
share it with anyone or make it public. It is possihle, but we do not
find by a preponderance of the evidence, that Eaton expected te have the
diary available for disciplinary proceedings against tGrievant.

65. On Parr's first dav of work, she sat in a cubicle outside of
nrievant's office as an of{ice had not been prepared for her.

6. Parr’'s diary {(State's Exhibit 14), while containing manv
subjective comments, is penerally a reliable and accurare depiction of
events at Vermont Life masazine frem April 11, 1983, through Mav 25,

1983.



67. Starting on Parr’s first day of work, and centinuing throughout
the remainder of Grievant's tenure, Grievant was under pressure to get
the summer issue of the magazine, the 1984 Vermont Life calendar, and the
1984 Vermont Life appointment book cut on time. Publishing deadlines
were one reason why he could not meet with Parr when she wanted to meet
with him. Another reason was reluctance to do so.

68. From her first day on the job, and continuing throughout
Grievant's tenure, Parr wanted to meet privately with Grievant to discuss
the roles of Editor and Publisher; to discusa cooperation between
them and to establish the basis for a guod working relationship between trem.
Grievant never, from Parr's arrival on April 11, 1983, until his dismissal
on May 25, 1983, met privately with Parr to discuss these fundamental
issues although Parr suggested such meetings.

69. Parr met with Eaton on April 15, 1983, and described in general
terms her experience of her first week. She mentioned that Grievant had
not been particularly helpful to her that week but did not dwell on
complaints as she felr it would be best to attempt to work things out on
her own with him.

70. On April 22, 1983, Parr sent a memorandum to Grievant suggesting
establishing regular staff meetings (State's Exhibit 22). He never
responded.

71. During Parr's first weeks of work, the subordinate staff
formed the opinion Parr lacked magazine experience, TIncidents giving
rise to this opinion were noted, including a perceived lack of expericnce
with terminulogy and job descriptions, lack of direcr mail experience,
and lack of knowledge of wholesale distribution and fulfillment., We
make no finding these opinions were based in fact., We only Find statf

members held chis opinion.




72. From April 8, 1983, to Mav 25, 1983, Bernardint and Laton
never visited the offices of Vermont lLife nor inquired of staff membere
other than Parr as to how things were zofng,

73. From Parr's date of hire, Laton, $hak and Berpardini kniw or
should have known that implementation ol the co-equal concept would
cause hostility toward the Agency among Vermont Life stafif memhers who
did not want te change the status quo. For manv years thev had offices
in a separate bullding than the Agency Secretary and operated autonemoust
under the direction of the Editer. The change did cause anxietv among
these people who had become comfortable with reporting and durv assignmente
over a long period of time. A person with Faton's managerial expericnee
wonld have known the change would cause anxiety which would impair
routine functioning of job duties until these emplovees had become
accustomed to the new structure,

74. Eaton left on a business trip to the Far East on April 28,

1983, and returned May 23, 1983. Prior to his departure, Eaton sent a
memcrandum to all department heads, which included Grievant, instructing
them that in his absence all routine questions should be direccted to
Bernardini or Barry Driscell. Specific extraordinary occurrences requiring
immediate administrative action were to be directed to Shak (Srate's
Exhibit 44).

75. Neither Shak nor Bernardini, despite their awareness of problems
at Vermont Life, were authorized bv Paton to resolve or investipite nroblem:
Eaton directed Shak to take no unilateral action resarding anv department
unless the department head requested it. bEaten was to retain sole
responsibility to take any initintive.

76, Faton's contact in his abcence was restricted to phone conversatic

with Bernardini and Shak.
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77. Grievant was as aware as Eaton of serious problems at
Vermont Life magazine prior to Eaton's departure for the Far East. He
made no effort to bring such matters to the attention of Eaton.

78. During Faton's absence from the country, starting on April 28,
1983, and up until his dismissal, Grievant did not attempt to discuss
any managerial problems of any kind regarding Vermont Life with
Shak to whom he was specifically directed by Eaton to bring such problems.

79. Grievant left for Mevada for a job interview on Sunday, May 1,
1983, and returned to the Vermont Life office on Thursday, May 5, 1983.

He did not ctell Parr that he was going to be away from the office.

80. Parr wrote another memorandum to Grievant on May 2, 1983,
again suggesting regular staff meetings (State's Exhibit 20). She never
received a reply to that memorandum,

81. During this period, Parr met with Bermardini cn May 5, 1983,
to discuss her problems at Vermont Life (State's Exhibit 41).

82. Shak was also aware of problems at Vermont Life through Bernardini
with whom he conversed frequently.

83. On May 5, 1983, Parr wrote another memorandum to Grievant
requesting a meeting on "matters to discuss together" including cooperation
between Editor and Publisher (State's Exhibit 16). She suggested that
they meet either May 6, 1983, or Mav 9, 1983. When she had not received

any reply from Grievant by the evening of May 9, 1383, she asked Grievant

if he was planning on meeting with her. tHe said they could meet on May
L0, 1983.
34. On May 10, 1983, Grievant asked Parr to come into his oifice

tor a meeting. When Parr entered, Linda Paradee, Production Specialist
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aof Vermont [Life (i.e., pesition assisting Grievant in oditorial work),

was also there. Although Parr had wanted 1o meet privately with fricvanr,
she decided to go ahead with the meeling. She helieved, aud we tind,

that certain key topics, such as cooperation between kditor and Pablisher,
were Inappropriate to discuss in the threesome.

85. The meeting started out with a discussion about various routine
business matters, Paradee grew increasinglv emotional and hostile .and
described her great anxiety about the recent course of events.

86, At this paint, Grievant stated therve was another agenda. Huo
rold Parr that he had been promised an interview with her but had newer
gotten it. He then proceeded to interview Parr. Grievant questiorad
Parr about her experience and background, and asked whether she reallvy
felt qualified for her position. He asked Parr if she realized that her
position had nearly been abolished by the Legislature. He asked Parr if
she realized that she had no job security. At this point, Grievant
brought out Parr's job applicatien and resume, and questioned her abogt
it. Grievant then asked Parr to describe View magazine, a publishing
venture with which she had been associated and which she counted s
credential on her resume. Parr became angry at the question. Then.
Paradee accused Parr of being a "spv" for the Agency.

87. Grievant's manner and voice was hostile and confrontational at
this meeting. Parr was stunned bv the meeting and the statements made,
and was offended by Grievant's actions. Prior to this meeting, ‘irievant
had never discussed anv of these matters in private with Parr.

88. The folleowing dav, on Mav 11, 1983, drievant asked Parr to

attend A meeting in his otfice. The following Vermont Life emplovees
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were already assembled in Grievant's office: Fred Sullivan (business
manager), Richard Swazey (accountant-sales representative), Patricia
Smith (Administrative Assistant A), and Paradee.

89. Smith was angry and asked Parr about her intention to make
some changes in the fulfillment department. Swazey expressed anger at
Parr because she had not permitted him to hire a part-time worker,
Sullivan stated that he did not thimk that he had time to teach Parr
about the magazine business. Paradee became highly emotionai; she was
trembling with rage and again charged Parr with being an "agent'" for the
Agency.

90, At this point, Grievant again attempted to interview Parr for
her position, and asked Parr questions about her background and experience
and asked if she felt she was equal to the job. Parr responded by
stating that she would not be interviewed by Grievant. Grievant then
repeated his question about View magazine and Parr responded by describing
View magazine and her role in it. Grievant again used Parr's application
and resume to question her. Grievant asked Parr if she was planning to
go back to New York City. There was a silence after Grievant posed that
question and the meeting ended.

91. At the meeting, Grievant did nothing to control the other
staff members when they questioned Parr, and did nothing to end the
meeting. Grievant could have controlled the course of the meeting. His
attitude and voice tone toward Parr was hostile and confrontativnal.

Participants in the meeting attacked Parr's qualifications. Crievant




never tried to discuss anv of his concerns in private with Parr, or with
Faton before bringing them up 1t this meeting.

92, Prior to the May 11, 1983, meeting in Cricvant's office, Porr
had scheduled an afterncon appointment on Mav 11 to @wect Commissioner
Chouinard of the Department of Personnel. On the wav to that meeting
she ran into Shak and told him of the "inquisition' she had just heen
through. Commissioner Shak offered to accompany Parr to the meeting
with Commissioner Chouinard and suggested that Parr describe the matter
to Commissioner Chouinard.

93. On May 11, 1983, Parr met with Shak, Nancv Knox, Governor
Snelling's assistant {who was only present for part of the meeting);
Scott Cameron, Attorney with the Department of Personnel; and Commissioner
Chouinard to describe events ar Verment Life that had, in Parr‘s view,
indicated that Grievant had orchestrated staff discontent against her at
the meeting held earlier that dav.

94. Parr described this meeting in Grievant's office as an effart
to "show me that they considered me 'unqualified for the job'" (State's
Exhibit 41).

95. Parr asked ({f this would be grounds for Grievant's dismissal.
Chouinard responded that if true, it could be.

96. At this meeting Parr described her experience at the Mav 1
meeting at Vermont Life. Parr did net ask that any disciplinarv actian
be taken against Grievant.

97. After the meeting at Chouinard’s office, Chouwirard, Camercn
and Shak decided that Cameron sheuld conduct an investization. Cameren

interviewed Parr, Grievant and Pairadee at length,
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98, On May 12, 1983, Parr wrote another memorandum to Grievant in
which she commented on the inappropriateness of the May 11, 1983, meeting,
stating: 'you have undermined relationmships I have sought to develop and
have placed distrust toward me in the minds of my colleagues. It would
be hard to damage morale here more than you have already". Parr expressed
hope that "we can overcome this division and begin to work together now"
(State's Exhibit 14).

99. Parr, in an attempt to gain cooperation, also gent a memorandum
on May 11, 1983 (before the May 11 staff meeting) to all the staff
ﬁembers who attended the May 11, 1983, meeting (Grievant, Paradee,
Sullivan, Smitrh, Swazey) encouraging them to attend the Regional Publishers'
Assoclation meeting in New Hampshire and offering to give a ride to
those who wished to attend (State's Exhibit 15). She received no reply
to that memorandum.

100. Although Grievant never, at any time, spcke in private with
Parr or Eaton regarding any concerns he may have had about Parr's
qualifications, Grievant did tell other Vermont Life employees, such as
Fred Sullivan, that it was his opinion that Parr was not qualified.

101. On or about May 13, 1983, Eaton called the Agency from the Far
East and was told of the May 10 and 11, 1983, meetings at Vermont Life.
Eaton requested an investigation into the events at Vermont Life.

Eaton was informed by Shak that Cameron was looking into the situation.

102, Within a day or two after May 11, 1983, Sullivan telephoned
Bernardini to request job transfer forms. Sullivan intended the request
to be a signal to Bernardini that there were morale problems at Vermant
lLife. Bernardini sent the forms to Sullivan without comment or inquiry.

103, Shak concluded the request for transfer forms was a "gambit"
by trievant to streungthen his position that Parr was the principal

source ol conflict at the magazine.
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104. Grievant is a “public figure”. He has written {tems an Vormont
history, conducted a bi-weekly radio proeram, writlen an ep-ed e banm
which appeared regularly in the Barre-“tontpelicr fimes-Argus, and wade
frequent public addresses as a guest speaker.

105. Grievant's public communications and journalistic standing
were acknowledged by the Agency, considered appropriate and were nefther
prohibited nor restricted.

106. During such appearances, celumns and talk shows, Grievant
expressed his personal opinions on matters of public interest and he had
done so without interference since he vommenced his emplovment for the
State. No previous public expressions commented on reportine relari wmship:
at Vermont Life.

107. On May 18, 1983, Grievant solicited an interview with Neil

Davis, a reporter for the Burlington Free Press. He invited Davis

to his home for lunch and spent between AQ and 90 minutes speaking to
him about Vermont Life 1issues. Crievant knew Davis would be wriring an
article based on the interview. The article was published the following

day on Page 1 of the Burlington Free Press and is shown as State's

Exhibit 24.

108. Grievant discussed Parr's qualifications with Davis,

109. Grievant teld Davis that he was considering resigning.

110. Crievant gave Davis access to Parr's Mav 12, 1983, memorandum
to Grievant {(State’s Exhibit 14), the substance of which appeared in the
article the follewing dav.

11, Grievant told Davis that morale was damaged, or words ra that

etfect,



112. Grievant told Davis that he had suggested to Parr that she
consider trying to salvage the situation by returning to New York City.

113. Grievant told Davis that Parr's lack of direct experience with
magazines had become apparent.

114. Grievant told Davis that he had been developing job optivms
due to the co-equal policy because he felt the policy might cause managerial
problems and he told Davis that his fears had been rgalized.

115. Grievant told Davis that Eaton had promised him input into
the selection of a Publisher and that Eaton had not acted on this assurance.
Although Grievant did not use the word "reneged”, he conveyed that
meaning to Davis when he stated that Faton's assurance had not come to
fruition.

116, Grievant's statements concerning Parr's ability and experience
for the job were not frivolous and were opinions not wholly without
truth.

117. After the Free Press article (State’s Exhibit 24) was published
on May 19, 1983, Grievant talked to Bill Porter of the Times-Argus who was
writing another article which appeared in the Times—Argus on May 19,

1983 (State's Exhibit 13). He told Porter: a) that the situation at
Vermont Life was a crisis; b) that his own idea for resolving the conflict
was for Parr to return to New York City (or words to that effect):

¢) that Verment Life already had a Publisher (the State of Vermont) and
that the imposition of another Publisher had made the situation more

difticule.




18, The substance of Uindings 108=115 and LIT7 weres contiaetd
in the newspaper articles in the I'ree Press and Times-Argus on as 19,
1983.

119. Grievant believed his discussion with Davis wanld reselt in
public disclesure of impraopriety and inefficiency in State goverament
and would foster the best long-term interests of the magazine by vreating
pelitical pressure to reverse Eaton's decision to implement the co-equal
concept.

120. A specific allegation made by Eaton as a factual basis tor
dismissal was that Grievant's interview with Davis led to a public
accusation that Eaton lied to Grievant with respect to his promise to
include Grievant in the selection process of the Publisher (State's
Exhibits 3, 6).

121. We find that Grievant in the Davis article did, in substance,
accuse Eaton of lying (State's Exhibits 13, 23); and, second, that
Grievant's belief he was not actively solicited to partivipate in the
selection process of the Publisher was reasonable (State’'s Exhibit "47).
We also find Eaton's perception that he tried to keep his promise
to consult Grievant concerning the Publisher was reasonable. In short,
we find this incident resulted from poor communication between the two
and neither was deliberatelyv untruthtul: but Grievant’'s statement to
Davis accused Eaton of lving and Eaton did not lie,

122, The functionipng of Vermont Life was a public issue that had
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already been aired in the press (see State's Exhibit 47).

123. Prior to talking ﬁo Davis or Porter, Grievant had not discussed
any of these issues with Eaton or anyone else at the Agency or the
Vermont Department of Personnel, nor had he discussed any of his concerns
in private with Parr.

124, On May 19, 1983, when Parr read the twec articles, State's
Exhibits 24 and 13, she was ;ppalled, disgusted, and embarrassed to read
the statements concerning her that were attributed to Grievant. She felt
these probably ended any possibility of her being able to work with
Grievant. Parr felt that the articles made it more difficult for her to
gain the respect and control needed over her subordinates. We find
Parr's feelings to have a basis in fact, and that under all the
circumstances the news articles would have the effect in her employment
relationships she anticipated they would.

125, As part of the Agency and Department of Personnel fact-finding,
Cameron spoke t¢ Grievant for approximately two hours on May 20, 1983.
They discussed the May 10 and May 11 meetings, the newspaper articles,
the Vermont Life situativn in general, and Grievant's complaints. Grievant
told Cameron that the co-equal policy was a poor declsion but that he
was trying to work wichin that system. Grievant told Cameron that Parr
was incompetent and that he could not work with her.

126. The Department of Personnel did not make available any counseling

or mediative services to help resvlve the differences between Griesvant
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and Parr, nor did anvone at rhe Agency request those services. baton
never asked Cameron to pet penple working tovether.

127. Eaton arrived back at his oftfice from his trip to the bar i
con May 25, 1983, That morning he held a meeting in his affice with
Cameron, Shak and Bernardini. Knox was {n and out of this meeting.
(Cameron told Eaton of his fact-finding and particularly his interviews
with firievant, Paradee and Parr. Cameron told Faton that Grievant said
he could not work with Parr or the co-equal arrangement. Faton revicwed
Parr's diary (State's Exhibit 41), Parr's memorandum to Grievant
(State's Exhibit 14) and the two newspaper articles (State's Fxhihits
24, 13). Eaton decided that he wanted to meet with irievant to give him
an opportunity to state new information or insights into the matrer.
Eaton was very concerned about these developments and various options
were discussed, including Grievant's dismissal. A letter of dismissal
was drafted in case Eaton decided to fire Grievant. Additionallv, a
checklist was prepared covering items that Eaton should discuss (Stare's
Fxhibic 3). Eaton requested that Grievant come over and meet with him
that afterncon.

128. Before he met with Grievant, Eaton had decided Grievant should
be removed from his job unless he could show mitipating circumstances
for his actions.

129. The afternonn meeting between Eaton and Orievant started at
approximatelv 3:00 p.m. Shak was present and taking notes, which he
later tvped up as State's Exhibit A. State’s Fxhibit 6 is an accurate

summaty of the contents of the meeting and is incorporated by reference.



130. Eaton opened the meeting by referring>co the newspaper articles
and stated that sending the Publisher back to New York City was not the
solution for the problems at Vermont Life magazine. Eaton asked Grievant
to present facts or information that would shed light on the situation.
Grievant told Eaton he made the mistake of venting his frustrarion to
Neil Davis and the newspapers. He stated that Parr was incompetent and
that with- the co-equal concept, you cannot have two people in the huddle
giving signals, one of whom is incompetent. When Eaton asked Grievant
if he had cooperated with Parr, Grievant stated that he initially wanted
to cuoperate, but Parr couid not hack it. Grievant alsc restated his
other points concerning the co~equal policy. Grievant did not deny
making any of the statements attributed tc him in the newspaper. When
Grievant told Eaton he had not been given an opportunity to have input
into the hiring of a Publisher, Eaton explained that he had tried to
reach Grievant to get his input on the hiring of the Publisher but that
Grievant had not gotten back toe him. At this meeting, Grievant did not
attempt to make any amends with Eaton, nor did he offer to Eaton any
other suggestions on how to resolve the problem but simply "stuck to his
guns' on all his positions. Eaton stated that Grievant had been guilty
of insubordination and non-professional conduct and that he was not a
team player. Secretary Eaton then requested Grievant's resignation.

131. Grievant asked for time to take the request under adviscment
and Eaton said that was unaccéptable and he either wanted Grievant's
resignaction by the vund ot the day or he would be dismissed. OCrievant
asked for time to consult with lezal counsel and this was zranted. This

vevnrred at approXimately 3:45 p.m. at which time the meeting adjourned.




Grievant left the room and plaved telephone calls in private to loyal
counsel and other advisors (State's Fahibit A,

132, When Grievant returned te the meeting at approzimately a:.
p.m,, Grievant told Eatun that he chose not to resipgn, and at that poing
Eaton signed the dismissal letter and gave it to Orievant (State's
Exhibit 26). The dismissal letter stated in pertinent part:

The situation as it currently exists threatens the
ef fective operations at Vermont Life. Your unwillingness
to accept and cooperate with the person duly selected to
f111 the Publisher’'s position has seriously jeopardized
the stable operation of the organization. While [ do not

quarrel with vour right to disagree with actions taken
by the Legislature or the Agency, as Fditer of Vermont

Life you nevertheless have an obligation to labor con-
scientiously for the success of the organization after
decisions are wade. 7This vou have failed to do.

In addition, vour failure to work towards resolving
our philosophical differences in a professional manner
lead me to the conclusion that vour dismissal 1s warranted.

133. On the following day, Grievant was informed by a letter from
Bernardini that he had a right to appeal his dismissal to the lLaber
Relations Board (State's Exhibit 40).

134. Eaton characterized the publication of the two newspaper
articles on May 19, 1983, as the "straw that hroke the back" in his
decision to fire Grievant. If the articles had not appeared, Faton wonld
not have fired Grievant on Mav !5, and might not have fired him ar all.

The courses of action considered bv Eaton would have been wider and

'might bhave included keeping tirievant on' if tGrievant had not gone to
the press.
135. The preponderance of the 2videnve in this case warrants a

tinding that Eaton would not have dismissed tirievant when he did in

the absence of the publication of the two newspaper articles.



136. Grievant's job was already in jeopardy because of his prior
conduct. Eaton's decision to fire him was affected by the publication
of these two articles because he w;nted the firing to occur on May 25,
1983, at the end of the meeting, rather than several days later. He
feared further press commentary would exacerbate the situation, and
would iead to further deterioration of working relationships at Vermont

Life.

137. The items in the two newspaper articles (State's 24 and 13)
that disturbed Eaton were: a) Grievant's statements that Parr consider
returning to New York City; b) Grievant's statements that Parr's lack of
direct experience had become apparent; c¢) Grievant's leaking of Parr's
memorandum (State's Exhibit 14) ro the press; d) Grievant's statement
that he had been assured by Eaton that he would have an opportunity to
participate in the final choice of a Publisher but that Eaton "reneged';
and e) Grievant's statements attacking the co-equal policy.

138. Grievant's decision to air these matters in public, without
ever having discussed any of them with Eaton, or with Parr, in private
1) undermined Eaton's working relationship with Grievant, 2) eliminated
the ability of Eaton to have faith in Grievant as a subordinate employee,
3) further impaired Parr's working relationship with Grievant and prevented
Parr from working in the future with Grievant, and 4) undermined Parr's
ability to work with and control her subordinate employees.

139. Crievant acknowledged he Bad a duty to cooperate with the
Publister, that be had a duty tu work conscientiously for the success of
Vermont Life even {f he disagreed with Agency poliey, that he had a duty

to not be insubordinate to Eaton, and that he had a duty to keep Eaton
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informed of the essentials of Vermont Life matters. We find be did hace
these duties,

iaﬂ. At no time prior to his dismissal did Cricvant ever recoi g
written warning or veprimand as tn any deficleney in performance or
notice of any disciplinary action; nor does Grievant's personnel file
contain any evidence of disciplinary action against him. The only
disciplinary action imposed against Grievant prinr to his dismissal was
the verbal reprimand from Eaton following the February 8, 1983, Senate
Committee meeting,

141. Eaton adopted a deliberate “hands of [" pollicy as to anv
leadership initiative to integrate Parr's and Grievant's duties and
personal Interaction. His stated reason was to allow time "to let
things work themselves out', to let Grievant and Parr work to impreove
their communication. We find, in light of the totality of circumstances,
that Eaton's policy, given his knowledge about Parr's experience, his
knowledge of management principles, his knowledge of staff anxiety, and
his knowledge of Grievant's personality, was intended to place full
responsibility on Grievant.

142, In Eaton's opinion, the only managerial mistake he made in
this'cage was a failure to record earlier and more completely acts of
Grievant which he considered insubordinnte so that he could establish

cause for discharge easier and susner,
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NAJORTTY OPINION

The bucolic image of Vermont fostered by Vermont Life Is not
supported by what happened in the operation of [t. Tnstead of pastoral
simplicity the magazine's new publisher found a byzantine struggle for
control over its destiny. The outcome of that struggle was that Charles
Morrissey, its Editor, was fired, and a policy establishing the Edftor
aﬁd Publisher as co-equals was firmly established. We must determine
whether there was '"cause" for Morrissey's dismissal, or whether his
guarantees of free speech require his reinstatement.

As a manager, Grilevant is not covered by the terms of the collective
bargaining agreement providing employees can be dismissed only for "just
cause”. However, there 1s no substantive difference between a 'cause”
standard for discipline and a "just cause"” standard. Grievance of

Carcline Russell, 7 VLRB 60, 81 (1984). Thus, the analysis we employ

here is the same we apply when reviewing disciplinary actions against

State employees covered by the contractual "just cause'" standard. This

analysis is described in Grievance of Colleran and Britt, 6 VLRB 235
(1983},

Grievant contends his dismissal cannot be upheld beqause: 1) the
State has not met its burden of proof as to the facts which it claimed
constituted prounds for dismissal; 2) the State fafled to give Gricvant
fair notice that his conduct would be grounds for discharge; and 3)
Grievant was dismissed in retaliation for his exercise of the protected

right of [ree speech.



I. State's Crounds for Dismissal

The substance of the State's charges against Grievant can be divided
into four areas: 1) failure to accept the Agency's decision to establish
a Publisher position equal in authority to that of the Editor; 2) refusal
to cooperate with the person selected as the Publisher; 3) insubordinatio:
to Agency Secretary Faton; and 4) detrimentally affecting working .
relationships within the Agency and the efficient operation of Vermont
Life. For the following reasons we conclude the State has proved all of
these charges by a preponderance of the evidence.

Consideration of the record as a whole leads us to conclude that
Qrievant deliberately embarked on a course of conduct calculated to
subvert an Agency policy which would have diluted his control over
Vermout Life. The Agency had established a policy to create a Publisher
position at Vermont Life with authority equal to the Editor's position
held by Grievant. We are not concerned with the wisdom of that policy,
only the dispute growing out of its implementation. Grievant chose not
to work within the chain of command, but rather to create a situation
contrary to management's purposes which would, if he succeeded, substitute
his objectives for management's. In the course of this effort, he
committed each of the acts which the State relies upon as the basis for
its charges.

Grievant's first overt misconduct relevant to these preceedings was
his performance in connection with the Senate Appropriations Committee
hearing on February 8, 1983, He prepared questions for a Senator to use
ln her questioning of Katon at the hearing. Also, in Grievant's own

restimony at the hearing he stated that there was no reason to believe
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there would be any change in the status of the Editor as the person in
charge of Vermont Life.

These actlions were gravely insuvbordinate. Grievant concealed from
Eaton that he had prepared questions for a Semator even though Eaton had
specifically requested a briefing on matters which might arise in the
hearings, In essence, Grievant "set up" his iﬁmediate guperior in hopes
that Eaton would publicly state that the Editor would remain the sole
charge of Vermont Life even though Grievant knew the co-equal status of
Editor and Publisher had been firmly established by former Secretary
Kreizel as Agency policy.

Eacon reprimanded Grievant for these actions aftrer the hearing. He
told Grievant he would not tolerate this type of behavior in the future.
Eaton stressed to Grievant that the co—-equal concept was to be implemented.
Eaton showed restraint by not taking more severe ‘action #gainst Grievant
for his actions at the Senate committee hearing. He did, though, place
Grievant on clear notice that similar conduct would not be tolerated in
the future.

Grievant's subsequent actions demonstrate he falled to heed Eaton's
directions and continued to subvert the co-equal concept. He failed to
cooperate with the new publisher, Leslie Parr,-who started work on April
11, 1983, from the day she began work to the day Crievant was fired.
bespite requests by Parr to do so, Grievant never met privately with
Parr tec discuss the fundamental issues of the roles of Editor and Publisher,
covperation between Editor and Publisher, and development of a goud
working relationship between Grievant and Parr. Parr had much difficulty

in getting Grievant to meet with her at all, whether privately or in
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staff meetings., While publishing deadlines were ane reason Crievant
could not meet with Parr when she wanted, another reason was his reloct e
to do so0.
By making himself upavailable to Parr, failing to orientate hva to
the Vermont Life operation, and by his actions at meetings of May 10 and
11, 1983, Grievant exhibited a failure to work in good faith to implement
the co-equal status of Fditor and Publisher., His actions contributed ro
the lack of acceptance by Vermont Life staff of Parr and the co-eqnal canres
Eaton also contributed to lack of smooth implementation of the co-
equal concept at Vermont Life. Faton knew or should have known that
implementation of the co-equal concept would cause anxiety among Vermont
Life staff members because it would impalr routine functioning of job duries
until those employees had become accustomed to the new structure. TYet,
other than one short meeting with Vermont Life staff, Eaton did nothing
to clarify for Vermont Life staff changes in job duties and chains of
command or to define the respective duties of Publisher and Editor under
the co-equal concept. Neither did Faton attempt to meet jointly with
Grievant and Parr even though he was informed thev were having problems,
Instead, Eaton adopted a "hands of " pelicy, refraining from any leadership
initiative to ease the transition and integrate Parr into the workines
of Vermont Life. 1In normal circumstances, the delegaticn of a problem
to senior managers to work out themselves conld l'e a4 constructive
management technique. That does not appear to be the case here, howewver.
Faton no doubt recognized that his "hands off"” policy created a significant
risk rhat implementation of the vo-equal manacerment arranzement would be
rempestuous. Apparentlyv, taton intended that his recalcitrant Editor be
pliaced in a position where he would either submit to authoritv or leave

Vermont Life.
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We have carefully considered whether Eaton's "hands off" policy
amounts to a constructive discharge of Grievant. We think Eaton arranged
events so the primary burden of implementing the co-equal policy fell on
Grievant who was senior in tenure and experience to Parr. Eaton knew
Grievant was opposed to the co-equal policy and had reason to believe Grievant
wanted it to fail. He gave Grievant the rope with which to hang himself.
However, in spite of hils expressed regret that Kreizel did not fire
Grievant, he did not take purposeful actilon (er inaction) directed at
Grievant's termination of employment. See In re Bushey, 142 Vt. 290
(1982). Rather, Eaton insisted that Grievant submit to his authority.
Eaton's "hands off" policy played a significant role in the deterioration
of the situation at Vermont Life. In the final analysis, although
Eaton did nothing to make Grievant's job easier, he was lepally entitled
to delegate responsibility to Grievant to take affirmative action to
implement settled Agency policy.

The final actions of Grievant which provide grounds for his dismissal

were his interviews with reporters from the Burlington Free Press and

Times-Argus which resulted in the publicacion of two newspaper articles.
Apart from Grievant's free speech claim, which is discussed below,
Grievant demonstrated a continued failure to accept the co-equal concept
by telling reporters the co-equal concept was not working. Also, Lrievant
was insubordinate to Secretary Eaton and detrimentally affected working
relationships by publicly accusing Eaton of lying In the press interviews
and daccusing the person hired by Eaton as Publisher of incompetence
without ever discussing these matters with Eaton. Obviously such public

statements had a serious detrimental effect on working relationships.
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II. Appropriateness of Penalty

We turn now to determine whether the penalty imposed on the hasis
of the proven facts is within the limits of law. Grievance of Colleran
and Britt, supra. We decide this separatelyv from CGrievant's free speech
claim, which will be discussed below.

We look to the specific factors enunciated in Colleran and Britt to
determine the reasonableness of the disciplirary action, The pertinent
factors here are the seriousness of the offense, the employee's job
level, the effect of the offense upon the employee's ability to perform
at a satisfactory level and its effect upon supervisors' confidence in
the employee's ability to perform assigned duties, the notorietrv of the
offense or its impact upon the reputation of the Agencv, and the claritv
with which the employee was on notice that such conduct would be grounds
for dismissal.

An application of these factors to this case confirm the reasonableness
of the State's disciplinary acticn against Grievant. Grievant's proven
offenses were extremely serious; particularly given his responsibilities
as a manager of Vermont Life. His insubordination to Secretarv Eaton
and his lack of cooperation with co-manager Parr developed to the point
where it would have been extremelv difficult, 1f not impossible, for
Grievant, Parr and Eaten to wotrk in the same organization. Grievant
demonstrated he was a disloyval manager whom Eaton could not trust to
implement the Agency's policy of the co-equal status of Editor and
Publisher. Grievant's actions towards Parr, culminating in the Mav 10
and 11 meetings and the May 19 newspaper articles, probably ended any

possibility of Parr being able to work with Grievant and made it more
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difficult for her to gain the needed respect and cooperation of her
subordinates.

Grievant's public statements adversely impacted on the reputation
of Vermont Life. However, as we note below, some of Grievant's criticism
was not wholly without truth. The co-equal concept was worthy of
criticsm and it was possible that Parr was not fully exparienced.
Therefore, we do not give this factor decisive weight.

Grievant alleges he did not have fair notice his conduct would be
grounds for discharge. We disagree. Grievant knew he had a duty to
cooperate with the Publisher, to work conscientiously for the success of
Vermcont Life, to inform Eaton of the essentlials concerning Vermont Life,
and to be loyal to Agency policies and superiors. The proven offenses
of Grievant, in substance, constituted violations of these duties.
Accordingly, Grievant was on notice his conduct would be grounds for
discharge.

In essence, Grievant and Eaton created a situation where either
Grievant submitted to a policy he disagreed with; Parr quit; or Grievant
left; ultimately it was Grievant who left. He engaged in a power struggle
with Eaton which he eventually lost. He was dismissed because he engaged
in repeated acts of misconduct demonstrating his refusal to accept
Eaton's authority over him, his refusal to accept the co-equal policy
adopted by the Agency, and his refusal to accept the person selected as
a manager co~equal to him in authority. Eaton acted within proper lezal

limits in dismissing Grievant for these repeated acts of misconduct.
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111, Retaliation [ur Grievant's Fxercise of Free Specch Rights

Grievant asserts his dismissal was an {mpermissible retaliation tor
his exercise of the right of free speech guaranteed by the Vermont
Constitytion, the United States Constitution and by the State's collective
bargaining agreement. Grievant asserts that his communications with
the Legislature in February 1983, the news media in May 1993, and the
Senlor Board of Editors are protected under Chapter 1, Article 13 of
the Vermont Constitution and the First and Fourteenth Amendments to the
United States Constitution. Grievant further alleges that his speech is
protected under Article 49 of the Agreement {n effect between the
State of Vermont and the Vermont State Emplovees' Associatinn‘1

We consider first Grievant's rights under the collective bargaining
agreement., The State contends Grievant 1s not covered by Article 49
of the Agreement, We agree, As a manager, Grievant is excluded
from membership in a bargaining unit. As such, he is not covered by
the terms of the Agreement, except where certain terms of emplovment
contained therein have been extended to him bv actions of the Secretary
of Administration. The State produved eviaence that a 1981 letter
from the Personrel Commissioner did not extend the provisicns of-

Article 49 to Grievant.

In his memecrandum of law, Grievant alleges Article 7, Chapter 1 of the
Vermont Constitution also protects his free speech rights. However, in
the grievance filed with the Board, Grievant did not allege a violarion
of Article 7, Chapter 1, and did not seck to -mend the grievance at any
time to allege a violacion of rhat ar<icle. Accerdingly, such claim is
before us in an untimely manner and the applicability of that Article
will not be considered by the loard.
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Nonetheless, Grievant contends that the failure of the State to
extend the provisions of Article 49 to him are in violation of his
Constitutional rights. We know of no authority which supports the
proposition that articles of a collective bargalning agreement must be
extended to employees not covered by the agreement. Moreover, Grievant
is not prejudiced since he has all the Constitutional rights conferred
on him by the United States Constitution and Vermont Constitution.

We question whether we have jurisdiction to declide and provide
remedies for cases involving Constitutional questions. It is appropriate
for us to look to Constitutional law ﬁhere language in a collective
bargaining agreement imports a Constitutional standard and we must

interpret that portion of the Agreement. Grievance of William Sypher

and the Vermeont $tate Colleges Faculty Federation, Local 3180, AFL-CIO,

5 VLRB 102, 125 (1982). Grievance of Gary Cronin, 6 VLRB 37 (1983).

Grievagce of Joe Roy, 6 VLRB 163 (1983). However, we have recently

ruted that, absent that circumstance, the term "grievance" is not so
infinjtely expandable as to include every Constirtutieonal righr.

Grievance of Caroline Russell, 7 VLRB 60, 80-81 (1984).

Here, Grievant is not coverad by any provision of the collective
bargaining agreement between VSEA and the State relating to free
speech rights {see State's Exhibit 39). However, Grievant is covered

by the merit svstem principles which guide State service. One of

the principles is "assuring fair creatment of... empldyees in all
aspects of persounel administration... with proper regard for
their... vconstiturional rights as citizens'. 3 VSA 32(b)(3).

Given this provision, we belleve a constitutional challenge to the
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Stare's actions can be addressed by the Board. The Board has jurisdictior
to determine whether there was "cause' for Jdismissal, and an assertion
is made that cause does not exist because of Constitutional vie lacions.
The legislature intended we would make final determination on gricvancus,
3 VSA §926, and to look to Constitutienal law in this case will
provide a meaningful remedy to an employee who may have been unfairlv
disciplined for exercising his free speech rights.

We also believe Bush v. Lucas, 103 5. Ct. 2404, at 2412-2416
{1983), compels us to adjudicate this claim. Otherwise, we would be
surrendering the field entirely to the Federal courts, a result we dn
not believe the Legislature intended. 3 VSA §926. In Bush v. Lucas,
the United States Supreme Court held monetary damages should not be
awarded to a Federal emplovee who was demoted in violation of First
Amendment rights, but had been reinstated to his former position with
back-pay. by the Civil Service Commission. The Court held that an
adequate remedy, other than monetary damages, had been provided by
Congress, and that the Civil Service Commission fairly adjudicared such
claims. The Court relied on an empirical studv to prove a meaningful
remedy for the employee's First Amendment claims existed.2 It

concluded it would be inappropriate to permit damages actions in

2Footnote 29 of Bush v. Lucas provides: Petitioner received retroactive
reinstatement and $30,000 in back pav. An empirical study found

that approximatelv one quarter of the adverse actions in the Federal
civil service were contested. Iferrill, Procedures for Adverse Actions
Against Federal Emplovees, 59 Va. L. Rev. 196, 198-199 (197%). 1In
1970, agency appeals succeeded in 20" of removal cases and 247 of
demotion cases. Before the Civil Service Commission, 477 of those
emplovees who appealed demotions and 24% of those who contested

removal were successful. [d., at 204 n. 35.



Federal courts where a comprehensive scheme existed which supplied
meaningful remedies. Grievant's right to grieve to the Board provides
at least as meaningful a remedy for First Amendment claims as does

the Federal system. This is especially true where there is a right

to appeal to the Vermont Supreme Court which can oversee and correct any
errors which are present. While it may well be appropriate to award

" monetary damages in some cases, this is not one of them, and we need

not consider that issue. c.f., Note, The Non~Partisan Freedom. or

Expression of Public Employees, 76 Mich. L. R. 65 (1977).

As to the Constitutional issues raised by Grievant, we reject Grievant's
contention that the breadth of relevant protections accorded by the
Vermont Cénstitution is materially different from those under the
Federal Constitution. Although the language of the applicable Constitutional
provisions is different,3 the essential protections are the same.

The Vermont Supreme Court consistently applies precedent under the
First Amendment to interpret and apply the free speech provisionsl

of the Vermont Constitution. See, e.g., Napro Development Corp. v.

Town of Berlin, 135 ve. 353 (1977); Blouin v. Anton, 139 Vt. 618 (1981). -
Because the Vermont Supreme Court has never interpreted the Vermont
Constitution in the context of free speech claims of public employees,

we will look to Federal precedent for guidance.

3Fhe First Amendment to the United States Constitution provides: '"Congress
shall make no law... abridging the freedom of speech...” Chapter 1,
Article 13 of the Vermont Constitution provides: "That the people

have a right to freedom of speech and of writing and publishing their
sentiments, concerning the transactions of government, and therefure
the freedum of the press ought not tu be restrained."




In numerous decisions, the U'nited States Supreme Court has recopnized

the right of a public emplovee to speak about transactioons of government.

Consolidated School District, 439 US 410 (1979). Mt. Healthy City

School District v. Doyle, 429 US 274 (1977). Pickering v. Board

of Education of Township High School District, 391 US 563 (1968).

In Mt. Healthy City School District v. Doyle, supra, the Court developed

a threg—patt analysis to determine whether the termination of a governmenta
employee constitutes an unlawful retaliation for the exercise of First
Amendment rights. The initial burden is on the employee to estahlish
that his or her speech is Constitutionally protected. ¢nce the emplavee
has demenstrated that the speech in issue is protected, the employee
must then show that the exerclse of protected speech rights was a
motivating factor in the employee's dismissal. Then the burden shifts
to the employer to show by a preponderance of the evidence it would have
reached the same decision even in the absence of the Cunstitutionallv-
protected conduct.

Grievant asserts he was dismissed in retaliatrion for the exercise
of his Constitutionally-protected actions of granting interviews to the
press and communicating to the Legislature and the Vermont Life Senior
Board of Editors. The evidence at the hearing, as distinguished from
pre-trial assertions, does not indicatre Grievant's communications with
the Senior Board of Editors influenced Faton. Apparently, Eaton was not
aware of specific communicatiocns Urievant had with the Board at the time

he dismissed him. Acceordinglv, we consider onlv rievant's press Interview:



and communications with the Legislature.4 Moreover, we would still regard
the communications with the Senior Editors in the same light we regard
his other free speech claims.l

In determining whether Grievant's speech was Constitutionally-
protected, we look for guidance to standards established in the United
States Supreme Court's two leading cases in that area, Pickering v.

Board of Education, supra, and Connick v. Myers, supra.

In'Pickering, which involved a teacher dismissed for writing and
publishing in a newspaper a letter critical of his ewploying school
board, the Court emphasized that a public employee does not relinquish
First Amendment rights to comment on matters of public interest by
virtue of government employment, but also recognized the State has
interests as an employer in regulating the speech of its employeés thac
differ significantly from those it possesses in connection with regulation

of the speech of the citizenry in general. Id., at 568.

4The State asserts that Grievant's free speech arguments must be limited

to his statements to the newspapers because, in answers to the State's
Interrogatories, Grievant limited his free speech argument to those
statements attributed to him in the newspapers and Grievant never amended
or supplemented his answer to that interrogatory, However, Grievant
answered the State's Interrogatory prior to the State amending its

answer to the grievance to specify as a grounds for Grievant's dismissal
his "actions in the General Assembly". 1In a memorandum filed with the
Board prior to the hearing on this matter, Grievant objected to the
State's amendment of its answer and noticed the State that reliance on
his communicaticns with the legislature as a partial basis for discharge
was in violation of the First Amendment. (See Grievant's Reply Memorandum
re his Morion in Limine, filed with the Board on Ocrober 19, 1983, Page
5). Accordingly, the State cannot claim lack of notice prior to the
hearing that Crievant's free speech claim encompasses his communication
with the Legislature.
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The Court in Pickering determined the dismissal of the teacher
because of his critical letter violated the teacher's First Amendmont
rights, concluding the statements made in the letter "are neither shown
nor can be presumed to have in any way either impeded the teacher's
proper performance of his dailly duties in the classroom or to have
interfered with the regular operations of the school generally". Id.,

at 572-573. Czurlanis v. Albanese, F.2d ___ (3rd Cir., November

9, 1983) also illustrates the principle that when an employee's critical
public statements of superiors do not undermine close working
relationships and do not interfere with the employees' performance of
daily duties, the employee's speech is more likely to be Constitutionallwv
protected. In Czurlanis, the Third Circuit held that am auto mechanic's
criticism of his superiors on issues such as waste, inefficiency, poor
recordkeeping and misappropriation of vehicle parts, which crigicism
resulted In the employee being twice suspended, was Censtitutionally-
protected speech since the mechanic was not normally in contact with
the superiors he criticized and he could still properly perform his
job duties despite his critical statements.

The close superior-subordinate relationship absent in Pickering

and Czurlanis was present in Connick v. Mver, supra. In Connick, an

assistant district attorney was dismissed for insubordination for nreparing
and circulating within her office a questionnaire addressing matters of
office concern including policies regarding emplovee transfers, office
morale, pressures to work in political campaigns and other matters. fhe
dismissed emplovee had distributed the questionnaire shortly atter her
superior, the district attornmev, had proposed her transfer, an action to

which she was strongly opposed.
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In employing the Pickering balancing test to determine whether the
assistant district attorney's discribution of the questionnaire involved
matters of '"public concern" under the First Amendment, the Supreme Court

stated:

(w)hen a public employee speaks not as a citizen upeon
matters of public concern, but instead as an employee upen
matters only of personal interest, absent the most unusual
circumstances, a federal court is not the appropriate forum
in which to review the wisdom of a personnel decision taken
by a public agency allegedly in reaction to the employee's
behavior.... Whether an employee's speech addresses a matter
of public concern must be determined by the content, form
and context of a given statement, as revealed by the whole
record. In this case, with but one exception, the questions
posed by Myers to her coworkers do not fall under the rubric
of matters of "public concern’”. We view the questions
pertaining to the confidence and trust that Myer's coworkers
possess in various supervisors, the level of office morale,
and the need for a grievance committee as a mere extension
of Myers' dispute over her transfer..,. These questions reflect
one empluoyee's dissatisfaction with a transfer and an attempt
to turn that displeasure into a cause celdbre.... The
First Amendment does not require a public office toc be run as
a roundtable for employee complaints over internal office
affairs. Id., ac 1690-1691.

However, the Court did find that one item in the questionnaire
touched upon a matter of public concern: the question concerning whether
employees felt pressured to work in pelitical campaigns. The Court concluded
that her exercise of free speech was, therefore, not wholly without First
Amendment protections. The conclusion that a matter of public concern is
involved does not end the Pickering balancing test. 1In Connick the Court
went on to further balance the compering interests to determine whether
the employee's dismissal violated Constitutional protections. Tt held:

The Pickering balance requires full consideration of the
government's interest in the effective and efficient fulfillment

of its responsibilities to the public.... When close working

relationships are essential to fulfilling public responsibilities,

a wide degree of defuvrence to the emplover's judgment is appropriate.
Furthermore, we do not see the necesslty for an employer to




allow events to unfold to the extent that the disruption of the
office and the destruction of working relationships 18 manifeut
before taking actlon.... The context in which the dispute aruase
is also significant.... When emplovee speech concerning office
policy atises fram an employment dispute concerning the verv
application of that policy to the speaker, additional weight must
be given to the supervisor's view that the emplovee has thresatened
the authority of the cmployer to run the office.... Mvers'
questionnaire... is most accurately characterized as an emplovee
grievance concerning internal office policy. The limited First
Amendment interest involved here does not require that Connick
tolerate action which he reasonably believed would disrupt the
office, undermine his authority and destroy close working
relationships. Mvers' discharge, therefore, did not offend

the First Amendment. Id., at 1692-1694,

In applying the Pickering balancing test, courts have drawn a
distinction with regard to First Amendment protection between high-tevel
employees like Grievant who are engaged in the formulation and implementat
of government policles and lower-level employees. Courts generallsy have
imposed a higher duty of loyalty on those employees who held high,
sensitive positions than on lower-level employees because the speech of
high~level employees is more likely to disrupt the operations of
government and undermine working relationships than is the speech of
lower-level employees. Accordingly, the Constituticnal balance has
welghed more heavily in favor of the governmental interest in protecting
top elected and appointed povernmental officials from even meritorious
crirical public statements which cbstruct the implementation of their

goals and policies. Sprague v. Fitzpatrick, 412 F. Supp. 910 (E.D, Pa.

1976}, aff'd 546 F2d 560 (3rd Cir., 1976}, cert. denied, 431 v,S8. 937
(1977). (Assistant prosecutor who correctly stated his bass, the District
Attorney, rather than himself recommended probation for a convicted

felon in a controversial case dismissed, and dismissal upheld.)

Muir v. County Council, 393 F. Supp. 913 (Pist. Del. 1973). Gould v.




Walker, 356 F. Supp. 421 (N.D. 111. 1973). Leslie v. Philadelphia

1976 Bicentennial Corp., 343 F. Supp. 768 (E.D. Pa. 1972), aff'd, 478

F2d 1398 (3rd Cir. 1973). Johnson v. Jefferson County Board of Health,

662 Pid 463 (Colo., 1983).

Bennett v. Thompson, 116 N. H.>453, 363 A.2d 187 (1976), appeal

dismissed for want of substantial Federal question, 429 US 1082 (1977),
is instructive to illustrate the dilemma in any case in which a high-
level emplovee publicly speaks out. There, a state director of economic
development was dismissed for public remarks critical of the proposed
location of a pulp mill in New Hampshire which was supported by the
State Administration., The New Hampshire Supreme Court split 3-2 on
whether the dismissal violated his First Amendment rights, the majority
affirming the dismissal. It is noteworthy that Bennett's speech was
elicited by public questions, and it preceded a public vote on the issue.
Thus, the posltion of a high-level employee in certain clrcumstances
mignt work in favor of the protection accorded the employee's

speech. (Bennett., Dissenting Opinion). Courts have recognized that
statements of public employees with informed opinicns are of special
value to public debate, and that employees in high-level positions are
particularly likely to be reliably informed on those matters of public
interest that come up within their area of employment. Pickering,

supra, Hostrop v. Board of Junior College District No, 515, et al.

471 F2d 488 (7¢h Cir., 1972), cert. denied, 411 U.§. 967 (1973), Sece

venerally Coven, The First Amendment Rights of Policvmaking Public

liployees, 12 Harv. C. R. C.L.L. Rev. 539 (1977); Note, the Nonpartisan

Freedom of Expression of Public Employees, supra. (Neting "Catch=22"
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aspect of analysis - The more truthful and important the criticism is,
and the more helpful cthe {nformation is to the public, the more
disruptive 1t 1Is of working relationships. Monetarv damages recommended
a8 a remedy).

We now turn to applying the principles enunciated in Pickering,

Connick and Bennett to the facts of this case to determine whether

Grievant's speech was Constitutionally protected.

We filrst discuss his granting of interviews to newspaper reporters,
which resulted in May 19, 1983, newspaper articles. A partial basis for
Grievant's dismissal was Eaton's concern over these newspaper articles.
The statements of Grievant contained in the newspaper articles which
disturbed Eaton were: a) that Parrvr consider returning to New York Citv;
b} that Parr's lack of direct experience had become apparent; c) that he
had been assured by Eaton that he would have an opportunity to participate
in the final cheice of a Publisher but that Eaton "reneged"; and d)
statements attacking the co-equal policv, Eaton was also disturbed that
trlevant leaked Parr's internal office memorandum to the press.

In weighing the Pickering balance, we first must determine whether
these press accounts involved matters of public concern. We view tirievant'
statement that Eaton had reneged on his assurance to Grievant that he
would be involved in the final choice of a Publisher and his leaking of
Parr's memorandum to the press as matters of "personal interest" which
do not "fall within the rubric of matters of public concern". Cennick,
supra, at 1690-1691. Parr's memorandum to Grievant in which she accuses
him of damaging office morale is a manifestation of an internal problem

between two managers, and does nmot involve an issue of public concern.



Grievant's statement accusing Eaton of reneging on a promise to him also
concerns his private complaint over internal office affairs that is not

a matter of public concern. Just as the First Amendment does not require
a public office to be seen as a roundtable for employee complaints over
internal office affairs, Connick, supra, at 1691, neither does it require
that the newspapers be such a roundtabie. By publicizing these matters,
it is evident Grievant was acting out of self-interest in a power struggle
with Eaton over control of Vermont Life and cannot be characterized as a'
public employee speaking "as a citizen upon matters of public concern'.
Connick, supra, at 1690.

However, Grievant's statements attacking the co-equal policy and
claiming that Parr lacked experience to serve as Publisher and should
return to New York are properly characterized as matters of public
concern. We find Grievant's statements in this regard were not reckless

and were "not wholly without truth™. c.f. Bush v. Lucas, supra, at

103 S. Ct. 2407, Whether the implementation of the co-equal concept and
the Publisher's qualifications harmed the operations of Vermont Life are
matters of public comcern beyond Grievant's personal interests. Accordingly,
because Grievant's press interviews contain statements entitled to a
measure of Constitutional protection, we must further balance the State's
and Grievant's competing interests to determine whether the State exceeded
permissible Coﬁstitutional limits by dismissing him, in part, because he
made those statements.

In viewing rhe publication of these statements as a whole in context
with other acts of Grievant, we conclude that the State did not violate

Constitutional requirements by dismissing Grievant. In Connick, the




Supreme Court recognized that the Constitutional balance weighs fn

favor of the public emplover when close working relationships are esscential
to fulfilling public responsibilities and the emplover reasonably telicuves
the emplovee's speech has resulted in disruption of the nffice and
destruction of working relationships. Grievant's actjon of airing these
matters in public before discussing them with Eaton or Parr seriousiv
undermined his working relationships with them.

Grievant's statements attacking the co-equal policy further undermined
Eaton's faith in Grilevant as a subordinate employee willing to implement
that policy. Grievant's public attack on a management policy that had
been firmly established indicates he was unlikelv to work f{n good fairh
to implement it. Grievant's statements that Parr's lack of experteﬁre
had become apparent and that she should return to New York also contributed
to destroying ilrreparably his working relationship with Eaton. By poing
to the press on this issue without first raising Parr's perceived lack
of qualifications with Eaton, Grievant demoustrated he was willing to
engage in a public power struggle wlth Eaton rather than attempt to work
out problems internally.

Obviously, these statements also impaired his working relationship
with Parr. Parr was disgusted and embarrassed to read “rievant's statements
about her. Grievant's statement about Parr’s lack of experience and
related statement that she should return to New York, taken together
with his actions towards her witnessed bv Vermont life staff, probably
ended any possibilitv of CGrievant being able t» work with Parr. His
publié statements severelv disrupted the nffice bv making it more difficult
for Parr to gain the respect and couvperation she neweded to work with

her subordinates.
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The Court in Conmnick and Bennett also recognized the significance

of the context in which the protected speéch arose. In the present
case, the context in which Crievant's speech arose weighs agaimst him.
Grievant'sa statements of "public concern" arose from an employment
dispute concerning the application of the co-equal policy to him.
Because Grievant's speech concerning office policy arises from an
employment dispute concerning the very application of that policy to
him, additional weight must be given to the State's view that Grievant
threatened the authority of the Agency to run the office. cf. Connick,
supra, at 1693. Furthermore, Grievant's press comments occurred while
Eaton was in the Far Fast, Grievant's superior was not present to
quell any ensulng uproar, resolve problems and mitcigate harm. Ihe
timing of Grievant's actlon accents his effort to wrest control of
Vermont Life from Eaton.

The timing of Grievant's press statements has further significance.
When Grievant spoke to reporters, the co-~equal policy was well established
as a fact, The Agency decision to implement the policy was firmly in
place. The Legislature was informed about the decision and had not
acted to change it. The Governor had been consulted by the Senior Board
of Editors and declined to reverse the policy. OGrievant, therefore, was
not airing his views during policy formulation. See Generally Note:

Freedom of Expression of Public Emplovees, supra. Instead, he was

venting his dissatisfaction with a decision made by his superiors within
their area of responsibility and discretion. c¢f. Bennett, supra

(high official's c¢laim of First Amendment protection for cricicism of
superiors’ planned pulp mill before Town referendum on acceptance ol it

split Mew Hampshire Supreme Courc 3-23.




The First Amendment interest involved here does not require that
Faton "tolerate action which he reasonably believed would disrupt the
office, undermine his authority, and dn%trnJ clnse working relationships™.
Connick at 1694, Accordinglv, Eaton's partial reliance on Grievant's
communications with the press did not violate the First Amendment.

We also do not believe Eaton's partial reliance on Grievant's
communication with the Legislature as a factor leading to Grievant's
dismissal violated Grievant's First Amendment rights. We can think of
few actious more destructive to close working relationships between a
subordinate and superior than Grlevant's actions at the Legislature,

First, Grievant gecretly fed a legislator questions designed to compromice
Eaton and the Agency's policies and to promote (rievant's contrary

views. Second, he testified he expected to remain in charge of Vermont Life
even though he knew the co-equal concept had been adopted. These acts

can only fairly be characterized as insubordinate actions which justifiably
led Eaton to question Grievant's lovalty as a manager. They were the

first in a series of actions by Grievant which severely undermined his
working relationship with Eaton. 1In balancing the competing interests

in the First Amendment test, we conclude Eaton justifiablv used these
actions of Grievant as a partial basis for dismissal.

We do not hold that any public criticism which harms working relations
in government justifies the dismissal of the outspoken public emplovee.

We would not adopt a view which would so effectivelv stifle a valuable
source of informed criticism of government vperations. Any criticism
bothers its target; the more effective is the criticism the more bothersome

it is likely to be. 1ne price societr must pay for democratic self-



governmené is the disrupricn to supervisor's feelings which follows a
‘subordinate's whistle blowing. To condition Constitutional protecticns
upon the absence of disrupted working relationships would confine
Constitutional protections te mundane and inoffensive speech. Bennett,

supra, and Sprague v. Fitzpatrick, supra, may have been wrongly decided,

but are very different factually from this case.

Grievant's public statements cannot be viewed in a vacuum; they
must be viewed in context. So viewed, the public statements are merely
a part of a deliberate and calculated pattern of insubordination. The
insubordination which is at the root of his dismissal exists independently
of his public comments. Taken as a whole, Grievant's insubordinate
conduct amply justifies his discharge. He is not insulated from the
consequences of his insubordination because a part of his conduct was
manifested in behavior entitled to a measure of Constitutional protection.
While it determined the timing of Eaton's decision, Grievant's protected
conduct was not an independent grounds for his disﬁissal. It was merely
evidence of the extent of his insubordination and the final blow to
working relationships he had already strained to the breaking point.
Unlike the dismissed employee in Bennett, supra, Grievant was not dismissed
for honestly expressing his views contrary to administration policy
while he conscientiously carried out his duties to implement those
policies.

Because Grievant's conduct leading to his dismissal contalns elemencs
of protected speech, the burden of pruof shifts to the State to establish
Lthiat Grievant would have been dismissed even in the absence of these

¢lements. Mr. Healthy, supra. Fruom the record as a whole, we conclude

that the 5tate has met its burden.
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We address one final issue raised by Grievant. Orievant assorts le
was discriminated against because he was punished for speaking to rhe
press, but Bernadinl and Parr, whe alsa spoke ta the press, were not
punished. Grievant contends Eaton's selective punishment of Grievant
was Impermissible because it is based on the content of his speech.
Grievant cites Oyler v. Boles, 368 U.S. 448 (1962) for rthe proposition
that while selective enforcement of punishment is not always a Foderal
Constitutional violation, if selective enforcement is based on an unjustifi
standard or an arbitrary classification, equal protection under law and
an employee's due process rights have been denied under the Fourteenth
Amendment to the U,S. Constitution. Eaton's punishment of Grievant was
not based on an "unjustifiable standard or an arbitrary classificatfon”
because Parr and Bernardini spoke to the press only in response to
Grievant's public statements and nothing they said undermined working
relationships or disrupted the operation of Vermont Life. Their public
statements, unlike Grievant's, were not part of a larger plan of

insubordination.

Kimberly B. Cheney
; o
Ll L

Jdmés S, Gilson
L
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CONCURRING OPINION

I concur with the majority that the State has proven its charges
against Grievant and that his dismissal is justified. However, 1 would
like to stress more strongly than did my colleagues the major role
Secretary Eaton played in the deterioration of the situation at Vermont
Life which ultimately resulted in Grievant's dismissal. What is troubling
to me is the method Eaton used to set up Grievant for his discharge
which, while legal, is the antithesis of decent and fair labor relations:
Relations between people are better governed by charity and understanding
rather than attempting to crush rivals.

From the time of the hiring of a Publisher until the time Grievant
waé dismissed, Eaton's actions or lack thereof did much to ensure the
transition period during which the Agency policy of the co-equal starus
of Publisher and Editor was being implemented would be stormy. He first
demonstrated a lack of good faith when, after telling Grievant he would
have input on the hiring of a Publisher, he attempted to comsult Grievant
only after he had basically decided to hire Leslle Parr for the position.

After Parr was hired, Eaton adopted a deliberate "hands off" policy
instead of demonstrating strong leadership. This action injured Parr
by putting her through unnecessary turmoil and uncertainty, as well as
ultimately enabling Eaton to fire Grievant. A person with Eaton's
managerial experience knew the change would cause hostilicy among Vermount Life
staff and create difficulties until employees became accustomed to the
new structure. In order to work out the co-equal concept, a series of
management initiatives would have been necessary which would include

direct leadersnip by Eaton concerning how reporting relationships were
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to work and how job functions were to be coordinated. Yet, Eaton provided
no such leadership. Also, it was Eaton's responsibility to bring Parr

and irievant together to see how theyv got along and to orient them to

the new structure. He did nothing to bring them together. In addition,
when he left for a trip to the Fiar East, he assigned no one to resolve

or investigate Vermont Life problems in his absence even though he wns
aware Serious problems existed.

Through this "hands off" pclicy, as the majority opinfon points
out, Eaton gave Grievant 'the rope to hang himself', 1In essence, Eatuon
evaluated Grievant's weaknesses and lured him into a trap where he
refused to cooperate with Parr. As it was being sprung, Parr as well
as Grievant were injured. Faton's approach to this problem was ill-
advised, to say the least. Eaton need not have given Grievant the rope
but could have attempted to work out problems by making an effort to
change Grievant's resistance through employing good personnel management
techniques. If Eaton had done this, perhaps Parr could have been spared
the suffering and humiliation she encountered, and Grievant's undoubted
talents as an Editor been utilized.

After dolng much to contribute to detericration of working relationsh
Eaton acted Iin a very sanctimonious manner by attempting to lay the
entire blame on Grievant. FEaton should have recognized the problems
that existed and dealt with them. For the State to condone Eaton's
actions in this matter does not bode well for good labor relations.,
While both Grievant and Eaton emploved poor managerial techniques,
trievant was dismissed while Fatun's actions were condoned. To condone

such actions is tantamount to applauding them. After hecoming aware of



Eaton's actions, the Personnel Department should have stepped in and
attempted to counsel Eaton on properly resolving the existing problems
at Vermont Life.

Despite Eaton's actions, he was legally justified in dismissing

Grievant. This is not a case like Grievance of Roval Bushe&, 4 VLRB

285 (1981}, where we concluded that the employer had deliberately made a
correctional employee's working conditions so intolerable that the
employee was involuntarily forced to resign. Unlike Bushey, who did noé
have the means to protect himself and could npot control his own destiny,
Grievant had the means to protect himself from actions of Eaton. In his
managerial pesition, Grievant had much control over his working conditions
and it is evident he would have remained Editor of Vermont Life if he
accepted Eaton's authority over him and accepted the Agency policy on
the cc-equal status of Editor and Publisher., Instead, he chose to
engage 1n a power struggle with Eaton. In so doing, Grievant refused to
accept Eaton's authority over him, refused to accept the co-equal policy
adopted by the Agency, and refused to accept the person selected as a
manager co-equal to him in authority. By these actioﬁs, Grievant placed
himself in a position where there was cause for his dismissal.
Grievant's central mistake was using all the rope Eaton gave him.
But Eaton is not entirely blameless in furnishing the rope. I would
expect better morals from a top State manager. In the final analysis,

what occurred here was a disguised invitation to a lynching.

/s/ William G. Kemslev, St.
William G. Kemsley, Sr.
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URDER
Now, therefeore, based on the foregoing findings of fact and for the
foregoing reasons, it is herebv ORDERED:
The Grievance of Charles T. Morrissev is DISHISSED.

Dated this  day of April, 1984, at Montpelier, Vermont.

——

VERMONT LABOR RELATIONS BOARD

Kimberly B. Chenev, Chairman
4
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William /. Kemsley, Ar.
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