VERMONT LABOR RELATICNS BOARD

GRIEVANCE OF:

)
) DOCKET NO. 82-8
DONALD BISHOP )

FINDINGS OF FACT, OPINION, AND CRDER

Statement of Case

Un PFebruary 8, 1982, the Vermont State Employees' Assoclation
{"VSEA") filed a grievance on behalf of Donald Bishop ("Grievant"),
alleging Grievani's perlods of temporary relief from duty were in violation
of Article 15 of’ the collective bargaining agreement effective from July
1, 1981-June 3G, 1982, between the VSEA and State of Vermont ("Agreement"),
and that the dismissal of Grilevant from his position as Residential
Living Specieilist B at Brandon Training School viclated Article 5(1) ardd
15 of the Apreement.

A hearing was held before Beard Chalrman Kimberly B. Cheney and
Member Willlam G. Kemsley, Sr. on June 20, 1982, at the Brandon Training
Schocl Administration Bullding Hearing Room. Member James S. Gilson was
absent. Subsequent hearings were held on July 9 and 15, 1982, at the
Board Hearirg Roum 1n Montpelier. Prior to the July 9 hearing, the
parties submitted to the Board a stipulation cn various facts and the
admission of certain exhibits. The July 9 hearing was conducted in the
absence ot” Member Gilson, and the full Board was present on July 15. At
the July 1% hearing, the Board proposed and the parties stipulated Mr.
Gilson could participate in resolving the legal 1ssues, but that the
lacls would be decided by Chairman Cheney and Member Kemsley. Mr. Gilson

has participated In resclving the legal issues, but not the facts.
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On July 22, 1982, the parties filed the deposition of Dr. Richard
Surles, Commissioner of Mental Health. It 1s agreed between the parties,
with the approval of the Board, that the deposition will be considered
by the Board in lieu of testimony by Dr. Surles.

VSEA filed thelr Requested Findings of Fact on August 13, 1982, and a
Memorandum of Law on August 17, 1982. The State filed their Requested

Firdings and Memorandum on August 17, 1382.

FINDINGS OF FACT

1, Grlevant was employed at the Brandon Training School ("Brandon)
from February 3, 1980 to his dismissal January 8, 1982, Prandon is a
State-run Institution for the mentally retarded.

2. Grievant lived in North Carclina from 1971 to April 5, 1974.
wWhile in North Carolina Grievant was convicted of driving under the
Influence of alcohol on August 17, 1973. For this offense, Grievant was
sentenced to 60 days imprisomment. This sentence was suspended, conditioned
on his not cperating a vehicle feor 12 months and not violating any laws
of the State of North Carolina for cne year. (State's Exhibit 21). On
February 21, 1974, Grievant was convicted of carrying a concealed weapon,
driving with license revoked, and temporary larceny of an automobile, He
was adjudged tc have viclated the terms of his suspended sentence. The
suspended sentence was revoked ard Grievant was ordered to serve 60 days
imprisorment. For driving while his license was revoked, he was sentenced
to 18 months imprisorment to coammence at the expiration of the above
sentence. For the temporary larceny of an autamobile, one year inmprisonment
was ordered, with Work Release recommended. Finally, the carrying of a
concealed weapon resulted in his ordered impriscnment for six months

(State's Exhlbits 22, 23, 24, 25).
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3. Grievant begun serving his seniences for those offenses on or
about February 21, 1974. His release date under the sentence imposed
was scheduled to be March 25, 1975, and he would have been eligible for
parole on June 22, 1974, The place of confinement was a misdemeanor
canp run by the Department of Corrections, whlch was located in Hazelwood,
MNorth Carclina. Pursuant to the recommerdation of the court, Grievant
was placed in a work release program during his confinement, His place
of work was a Purnlture factory, also located in Hazelwood, Nerth Carollna.
Grievant was allowed to go unescorted tc and from his workplace
(Grievant's Exhibit 28).

Y. April 5, 1974, was a payday for Grievant at his workplace.
when he received his paycheck, rather than returning to the misdemeanor
camp, Grievani went to a local bark, cashed his check, bought a bus
ticket to Rutland, Vermont, boarded a bus bound for Vermont, and thereby
escuped from confinement.

North Carolina law makes escape from confinement for misdemeanor
offenses a misdemeanor, and punishable by imprisorment of not less than
three months nor more than one year (State's Exhiblt 26, Grievant's
Exhibit 29).

5. Grievant and his wife, a (ew days prior to Jamuary 30, 1980,
fililed out an application for Vermont State employment at their home.
Grievant's wife commonly helped him i1} out enployment applications
because of his difficulty with reading and spelling. They filled out
the application because Grievant had been scheduled by the Rutland Job
Service Office for an appointment on January 30, 1980, at the Brandon
Training School, which was accepting applicants for vacant alde positions.

One of the questions on the application was the following:
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In the past five years have you been imprisoned,

on probation, or fined for any violatiocn of any

law or ordinance (except parking violations)?

If yes, explain. A record of convicticn is not

an automatic bar from employment.

(State's Exhibit 27)

To that question, Grievant and his wife answered "No". That answer was
llterally correct because Grievant's previocus conviction and imprisonment
had cccurred more than five years previously.

6.  On January 30, 1980, Grievant went to Brandon Training School
to submit his appllication for employment. Grievant forgot to take the
application he and his wife had previously completed. As a result, he
f111ed out another application on the spot. To the question concerning
previous convictlons (see firmding 5), Grievant answered "No". Grievant
1nadvertently mlsdated the application, giving the date as January 30,
1979, rather than 1980, because he had not yet made the mental transition
t0 the new year (Grievant's Exhibit 2).

7. At the ernd of the employment applicatlion submlitted by Grievant,
just before the signature space, the following warning appeared:

I hereby certify that my application form and all
attachments to it contaln no false Information and
are complete to the best of my lknowledge. I am aware
that if an investigation discloses misrepresentation
or falsification, my application may be rejected, my
rame may be removed fram the register, and if already
employed, I may be dismissed from State Service, and
T may be disqualified from applylng in the future

for any position covered by the Rules and Regulations
of the State of Vermont.

(Grievant's Exhibit 2, page 2)
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8. At all times relevant herein, the Agreement contained no
express provision dealing with sanctions for false information on employment
applications. The conly sanctlon for false spplications authorized by
the Rules and Regulations for Personnel Administation was the disqualification
of the applicant for admlssion to examination or Initial appolntment to a
poslition (Grievant's Exhibit 24, Grievant's Exhibit 30, section 7.06,
7.065),

9. As a result of his application, Grievant was hired by Brandon
as a temporary employee in the position class of Brandon Resldential
Living Speciaiist A (pay scaie 3). He occupied that temporary position
from February 3, 1980, to February 23, 1980, when he resigned from the
temporary positlon in order teo accept a permanent classifled position as
a Brandon Resldentlal Living 3peclalist A (pay scale 3). Grievant
suceessiully completed his probationary peried in that position on
August 31, 1980. On October 25, 1981, Grievant's position was reallocated
from Brandon Residential Living Speclalist A (pay scale 3) to Brandon
Residential Living Speclalist B (pay scale 5). He occupied that position
until hig dismissal (Grlevant's Exhibit 1; Grievant's Exhiblt 5, pages
1, 2, 3, 10 and 12}.

10. The mentally-retarded persons who are institutlonalized at
Brandon ("residents") are of all ages (from 9 to 90), and number about
280, Brandon is a 24 hour-a-day operation, and the number of staff
members was, at all times relevant, approximately 600. The residents
are housed in "dorms". There are 16 dorms, and the average dorm houses

about 20 residents.
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11. The dutles of the positions of Brandon Residential Living
Specialist A and B involve working directly with the residents, doing
such things as feeding them, dressing them, washing them, and assisting
them in using the tollet. Promotion to Brandon Residential Living
Speclalist B is automatic iIf an employee has satisfactorily served for
one year as a Brandon Residential Living Speclalist A (Grievant's Exhibit
1).

12, During his employment at Brandon, Grievant successfully completed
an orientation program and training in the administration of medication.
He received two performance evaluation reports, both of which rated him
as a fully satlsfactory employee (Grievant's Exhibits 6, 7).

13. Other than his dismissal, the only other discipline imposed on
(rievant during his employment at Brandon was a written reprimand, dated
October 30, 1980, for fallure to assist co-workers in restraining
an abusive resident. Grievant was warned that a "repetition of this
kind of conduct will not be tolerated...and will result in further
disciplinary actlon which may include...dismissal". Grievant did not
grieve that discipline (Grievant's FExhibit 8).

14.  On October 25, 1980, Grievant injured his back while 1ifting
residents from their wheelchairs at Brandon. After that, notwithstanding
discomfort, Grievant continued to work until December 4, 1980, when he
agaln experienced severe pain in his back. Thereafter, from December 7,
1980, to August 30, 1981, Grievant was on medlcal leave of absence from
work because of the injury to hls back (Grievant's Exhibit 5, pages 4,

5, 6 and 7; Grievant's Exhibit 9). As a result of his back injury,

Grievant filed a clalm for Workmen's Compensation.
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15. Upcn his return to work on August 31, 1981, Grievant was
assigned to work in Dorm G, where he had initially been assigned in
December of 1980, prior to his medical leave of absence. The Program
Manager in Charge of Dorm G was Catherine Thomas. Most residents of Dorm
E and G are classified as severely-to-profoundly retarded.

16. Thomas ard Grievant did not have a good relationship., Grievant,
on at least two occasions during the brief period he was assigned to
Dorm G, applied for transfer to Ken DeAngells' (another program manager)
dorm. In addition, Grievant (with the help of his wife) on Octcber 9,
1981, wrote to the Superintendent of Brandon Training School complaining
of difflculty he had in getting peid for overtime, and of accusatory
comments Thomas and his immediate supervisor (Sam Booska) had made about
him to the effect he was "getting in the hablt of taking three days off
a week" (Grievant's Exndblt 10, pages 1 and 2).

17. Employees at Dorm § work three shifts: the A.M. shift (5:45
a.m, to 2;15 p.m.), the P.M, shift (1:45 p.m. to 10:15 p.m,) and the
might shift (10:00 p.m. to 6:00 a.m.) Thomas normally worked from 7:45
a.m. to 4:30 p.m.

18. In 1981, the 280 Brandon residents incurred a total of 1972
Injuries.

19. At Bpandon, there was a written policy concerming abuse of
residents by employees. That policy, #2030, contained the following
pertinent provisions:

1. Pupose
...Physical...abuse of residents will not be
tolerated and substantlated evldence of such

stalf actlon will result in a serious disc-
1plinary response.
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IT. Definitions

A. PHYSICAL ABUSE shall mean any act...which
results or could result in physical harm
to a resident. A charge of physical
abuse may be substantiated without an
observable injury. Spanking, hitting or
rough treatment shall be considered
physical abuse. Plamned physical inter-
action for therapeutic purposes shall not be
consldered abuse.

G. If the Superintendent firds by a preponder-
ance of the evidence that an employee has
...physically...abused a resicent, that
employee shall be disciplined in accordance
wlth the seriousness of the offense.
Ordinarily, such resident abuse 1s a removal
offense, but mitigating or extenuating
clrcumstances may be considered.

(State's Exhibit 1)

20.  Although Grievant did not sign a statement indicating he read
and understood Policy #2030 until October 26, 1981 (after the alleged
abuse indicents at 1ssue here), he was fully aware it was wrong to physically
abuse residents. He knew abuse of residents could lead to severe
discipline, including dismissal.

21. Walter Fllis is a resident of Dorm G. He is a 34 year old
man with a borderline level of mental retardation. He also suffers
from cerebral palsy with athetosis. Confined to a wheelchalr, and with
leg braces, Ellis is unable to walk, although he is able to stand with
assistance. He does not speak, but is able to coammnicate by means of a
word board, which allows hlm to polnt out various words (in excess of
100), including the words "yes” and "no". He understands virtually
everything said to him, and is able to accurately communicate events in
his life., He is able to read magazines and type to some degree (State's

Exhibit 30).
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22.  Prom 1978 through 1981, Ellis suffered 28 injurles. Nore of
the injuries were serious, with the exception of a broker talus bene in
his foot suffered on October 12, 19%1.

23. Ellls 1s self-zbusive, He terds Lo get frustrated easily and
has tantrums, which consist of screaming, hitting his head with his
lnuckles, rockdry back and forth with his whole body, and starping his
teet on the floor. Ellis has inflicted minor injuries on himself (i.e.
brulses, superticial cuts, seratches). Ellils is unable to 1ift his legs
up to the level of his seat and kick out. From the evidence before us,
we are unable Lo conclude whether Ellis is physically able to break his
own foot.

2h. Ellis' bones are affected by a condition known as osteoporosis,
which means his bunes are brittle and weaker than other adults with
normal physical health. This is because Ellis dees not stand upright
ard put pressure on his bones like an adult without his disabllity.

25. At Brandon each resident has an "Habilitation Plan" prepared
by staff nembers. The purpose of the "plan" is to encourage good behavior,
and to discourage bad behavior (which is referred to in the institution
as a resident's "of-task behavior"). [n order to encourage good behavior,
empluyees are instructed to praise residents (called "relnforcement"
al the institution) when they are good. When residents are bad (or "off
task"), employees are instructed not to punish the resident, but to, in
esserce, ignore the bad behavior. There are two maln techniques employed
In order to correctly ignore bad behavior. The first such technique is
called "exclusion time out", which means that the misbehaving resident

iIs made to sit guietly in a corner untll he ceases to misbehave. The
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other technique is called "extinctlon", which means that the resident is
isclated somewhere until his misbehavlor ceases. The staff at Brandon
i1s responsible for knowing the habilitation plan of each resident they
work with.

26. Ellis' habilitation plan is designed to increase appropriate
use of his word board, increase positive behavior, and decrease self-
injurious behaviors. The plan provides that when Ellils engages in self-
injurious behavior, he will have a leather helmet put on him and be
placed on extinction ard denied his scheduled reinforcer (i.e. canteen
trips, trips to the pool or playgrourd, soclal praise, soclal interaction)
until his "off-task” behavior stops (State's Exhibit 20).

27. Grievant was aware that if Ellis engaged in self-abusive or
"of f task" behavior, the proper procedure to follow was to put a leather
helmet on him and place him in “extinction".

28. On Octecber 9, 10, 11 and 12, 1981, Grievant worked the A.M.
shift at Dorm G. Grievant did not work on October 13 of 14, 1981, as
those were hls normal days off. On October 11, 1981, four other employees,
besides Grievant, worked the A.M. shift in Dorm G. The "charge" (or
supervising employee) on that shift was Residentlal Living Speciallst C,
Sam Booska. Monday, October 12, 1981, was Cclurbus Day, a State holiday.
Four cther employees, besides Grievant, worked the A.M, shift that day,
and Sam Booska was again the charge (State's Exhibit 15, pages 1, 2).

29. On the morning of October 12, 1981, Grievant's duties Included
assisting the residents on the first floor of Dorm G in getting dressed.
Sometime around 7:00 a.m. Grievant woke Ellis, laid out his clothes for

the day, ard left to continue his duties with other residents. Grievant
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returned to Ellls’ room a few minutes later, and found Ellis had partially
dressed himself (put on his shirt and pants). Grlevant then helped
Ellls put on his shoes/brace, which are attached and are éctually ane
undt. Ellils was somewhat uncooperative in baving hls shoes put on, and
was having a tantrum and pushing off. GOrievant, who was angry at the time,
was able to get the shoes/braces on.

30. After he was dressed, Ellls wheeled himself to the Dorm G
dining room, which was on the same floor as his bedroom, at about 7:15 a.m,
for breakfast. When EIllis got to the dining room, there were no other
residents there, but Charge Sam Booska was there., Booska observed Ellis
having a tantrum at his table (he knocked hlg breakfast off the table
and onto himgelf and the floor). During the tantrum Booska saw no
indication that Ellla was 1n pain. Booska, because of Ellls' tantrum,
decided to put Ellis on "extinction, 80 he pushed him out of the diningroom
into the Day Room at about 7:30 a.m. Ellis remalned "on extinctlon in
the Day Room until gbout 8:00 a.m. During that time he was unsupervised
ard 1t is unimown whether any other resldents passed through the Day
Room.

31. Ellis' mother arrived at Brandon at about 8:00 a.m. on October
12, 1981, in order to take him to her home for a visit, She found Ellis
all alone in the Day Room. Because his clothes were soiled, she tock
him to his room in order to change his clothes before the home visit.
Mrs. Ellis removed the shoes/braces and soiled pants from Ellis. She
encountered difficulty in removing Ellia' pants, and putting fresh pants
on him because Ellia could not stand to assist her as was his usual

custom. Finally, after she replaced hls pants, Ellis objected to his

357




mother's efforts to put on his right shoe/brace. Mrs. Ellls was persistent
but was not able to put the shoe on Ellis' foot. Ellls seemed to be

in pain and cbviously did not want the shoe put on. She summoned a

staff member, who also tried without success, to get Ellis' right shoe

on.

32. Ellis was then taken to a physician at Brandon, Dr. Dick, whe
examined his right leg. No swelling appeared, and, since it was Ellis’
day for a home visit, Dr. Dick did not take x-rays ard allowed Ellis'
mother to take him home. Dr. Dick told Ellis to return to the infirmary
the next morning to re-evaluate him.

33,  Mrs. Ellis brought Ellis home without his right shoe on, and
noted he would nct bear any welght on his right foot. At one point, she
accidentally hit his right foot and he reacted by strajghtening up in
pain.

34, At some polnt, Mrs. Ellls asked Fllls if anyone had injured
him, and Ellis Indlcated "no". '

35. Mrs. Ellis took Ellls back to Brandon at about 2:00 p.m. on
October 12, 1981.

36. On October 13, 1981, Ellis was seen agaln by Dr. Dick at
Brandon. Ellis' right ankle was swollen and x-rays were taken. Ellis
was, on that day, admitted to the Infirmary for treatment (State's
Exhibit 19, page 1; State's Exhibit 15, pages 3-5; State's Exhibit 37,
page 1, State's Exhibit 38).

37. On October 16, 1981, Ellis was seen by Dr. Stanley Gryzb, a
speclalist in orthopedic surgery. Uslng the x-rays taken on October 13,

1981, Dr. Gryzb diagnosed Ellis' condition as a fracture of the neck of
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the right talus. "There was no objective medical evidence as to the
cause of the fracture, and Dr. Gryzb saw no objective medical evidence
as to the directlon of the force which caused the fracture (Grievant's
Exhibit 27).

38,  On October 13 and 14, 1981, Ellis, through the use of hls word
board, told four of the Brandon staff (Donna Rutherford, Physical Therapist;
Helen O'Dea, Occupational Therapy Assistant; Karen Hawley, Administrator
Coordinator for Adult Development; and Catherine Thomas, Program Manager)
that hls foot had been Injured by Grlevant hitting him. Ellls specifically
cormunlcated to Rutherford, Thomas and Hawley that Grievant had hit him
in the foot with the leg brace.

39. On December 18, 1981, Ellis, through his word board, told
Thomas that E}rievant was angry and picked up Ellis' shoes and braces and
gwung them at Ellis' foot, and that Grilevant hurt Ellig' foot and it had
rnot been hurt before that (Grilevant's Exhibit 19).

40.  Prior to the June 30, 1982, hearirng on this matter, Grievent
and his wife were eating breakfast at the Yankee Kitchen, a restaurant in
Brarden, While they were there, Ellis came into the restauwrant with his
mother. At one point, Mrs. Ellls tapped Ellis on the shoulder and
pointed at frilevant. Eliis turned his head and looked at Grievant.

41. At the June 30, 1982, hearing, Ellis, through use of hls word
board, testified Grievant hurt El11s' right foot by hitting him with
braces, that Grievant was angry at the time, that it was an accident,
that Grievant did not tell him it was an accldent, and that he did not

think Grievant meant to hit hdm.
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42. At the hearing, Grievant was present while Ellls testified.
When asked to identify the person who hit him, E11is said he could not
see the person that hit him in the rcom. This is explained by the
following reasons: 1) Ellis' view of Orievant was blocked by Grievant's
counsel, who sat between Grievant and Ellis, and Fllis' head was tilted
to the left and because of his disability he could not tilt his head to
see Grievant on hls right; and 2) Grievant had a full beard and moustache
when he worked at Brandon and, at the hearing, was clean-shaven. This
significantly changed hls appearance,

43. Ellis 1s consistently truthful, even to the point of admitting
he has not behaved well and thereby forfeiting his scheduled reinforcers,

44, The word "aceident™ has a special meaning at Brandon, meaning
any bad event that happens. The term is not used to distingulsh intentional
behavior from non-intentional behavior.

g5, From the credible evldence before us, we conclude Grievant
broke Walter Ellis' right fcot on October 12, 1981, by deliberately
hitting him in the foot with Ellis' leg brace/shoe when he was attempting
to get Ellis' shoes/braces on.

46, On the morning of October 12, 1981, at some point after breakfast,
Grace Carusl was wilth Sam Booska in Booska's offlce in Dorm G. Carusi
was usually assigned to Dorm E, but on October 12, 1981, she worked in
Dorm G (State's Exhibits 14, 15 (page 2) and 16 (page 2).

47.  Resident Fred Meader, who is mentally retarded, came to Booska's
office to ask for a cup of coffee, which was kept in a locked room known
as the "Med" room. Meader had done some work in the dormitory. Grievant

walked by and Booska asked Grievant to get Meader the coffee as a
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reinforcer for the work he had done. Grilevant and Meader. left Booska's
office together amd turned fo the left, towards the dining room where

the cups were kept. Meader did not have a cup when he was in Booska's
office, and 1t was necessary to obtain one from the dining room. Moments
later, Meader appeared at the office, wlthout a cup, complaining that
Grievant had hit him on the head with a green cup. Meader bent down so
Booska could feel his head, Booska did ard found no bump or bleeding.
Grievant was seen simultaneously in the hall with a green cup in his

hand. There were no witnesses to confirm Meader's version of the incident,

48.  Subsequent to this incldent, Booska did not ask Grlevant
whether he had hit Meader with the cup and did not 1nvestlgate the
incident. He filed no accldent report because he did not believe the
incident was, serious encugh to warrant one ard reported the incldent
only after he was aware Grievant was suspected of other Ilnstances of .
abuge of residents.

49, We have not been assured or ccnvinced statements made by Meader
are rellable, and we find that his atatements are not consistently
rellabie.

50. The State has not established by a preporderance of the evidence
that Grievant struck Meader over the head with a cup.

51, Besldes the inecldents Involving Walter Ellis and Fred Meader,
there were two other injuries sustained by residents on Dorm G during
the 1981 Columbus Day weekend. On October 10, Brian Lake suffered a
head gash requiring 10 stitches. Grievant wes on duty at the time. On
October 11 or 12, Gecrge Billings' leg was broken, and he suffered

bruises (State's Exhibit 10). The evidence does not establish whether
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Grievant was on duty at the time of the injury. MNeither Billings nor
Lake were able to communtlcate and there were no known witnesses to their
injuries who could communicate.

52. On October 14, 1981, Thomas requested an investigation of
Grievant's connection to the Ellls, Meader, Billings and lake "accidents"
(State's Exhibit 10).

53. At 5:U5 a.m., on October 15, 1981, Thomas met Grievant at the
docr to Dorm G, and read him a statement to the effect that he was,
effective that day, temporarlly relieved from duty with pay pending an
investigation into alleged resident abuse. Thomas did not specify the
allegations against Grievant.

o4, Also on October 15, 1981, the Assistant Superintendent for
Habilitation Services, Peter Aines, sent Grievant a letter advising him
he was "temporarily relleved from duty with pay, effective October 15,
1981, perding the results of the investigation of allegations of resident
abuse" (Grievant's Exhlbit 11).

55, There 1s no evidence before us that Grievant at any time grieved
this temporary rellef from duty.

56. Article 15, Section B of the Agreement provided, in pertinent
part, as follows:

An appeinting authority may relieve employees from

duty temporarily with pay for a pericd of up to

30 workdays to permit the appolntling authority to

investigate or make inquiries into charges and

allegations concerning the employee... Employees

temporarily relieved from duty shall be notified

within 2l hours with specific reasens given as to

the nature of the investigation, charges ard allegations.
57. On October 15, 1981, Superintendent Morrey appointed a panel

of employees to investigate the four charges of abuse. On October 22,
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1981, the panel submitted its report, wherein it concluded Grievant was
exonerated of the charges against him (Grievant's Exhibit 26). Qrievant was
reinstated to duty status effective October 23, 1981 (Grilevant's Exhibit 13).

58. On November 6, 1981, Grievant was again tenporarily relleved
fram duty with pay upon the instructions of Commlssioner Richard Surles
to the Brandon Administration to continue the investigation into the
recent resident injuries (Grievant's Exhibit 14).

59. On November 20, 1981, VSEA filed a Step II grievance, alleging
Grievant's November 6, 1981, relief from duty violated the contract.
Included amorg the allegations was that Grievant had not been notifiled
of the specific nature of the allegations against him. Immediate
reinstatement of Grievant to hils position was reguested (Grievant's
Exhibit 15).. Commissioner Surles answered the Step II grievarnce on
December 15, 1981, continuing the suspension with pay "pending the outcome
of my investigation of the circumstances surrcunding the :Ln.jur"ies incurred
by four residents in Dormitory G, Octocber 10-12, 1981" (3rievant's Exhlbit
18). Thnere is no evidence before us that the grievance was filed at the
Step III level with the Department of Personnel.

60, Subsequently, the Superintendent crdered a secord investlgatlon,
That investigation was conducted by Assistant Attorney General E. M.
Allen. The report of this investigatlion was 1ssued January 4, 1982, and
in it Allen coneluded Grievant had abused Fred Meader and Walter Ellis
(State's Exhibit 6}.

61. During his investigation of Grievant, Allen became aware of

Grievant's prior convictions and escape from North Carolina.
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2. On January 8, 1982, Commissicner Surles signed a letter notifying
Grievant of hils dismissal. That letter provided, in pertinent part, as
follows:

This 1s to inform you of your immediate dismissal from
employment as a Brandon Besldential [iving Specialist A
immedlately upon receipt of this letter. The reasons
for your dismissal are as follows:

1. Gross misconduct which jeopardlzed the health
of a person under your care in two Instances.
Qur investigation leads us to conclude that In
ohe case you struck a mentally retarded resident
under your care with a plastic cup; in the other
you struck a developmentally disabled resident
in the foot with a leg brace, which resulted
in fracturing the talus bone of the resldent’s
foot.

2. Falsification of a material fact on your employment
application which concealed a conviction and sentence
within the preceding five years.

Either incident of resident abuse, standing alone, or the
Talsification of a material fact on your enployment application
by itselfl 1s sufficlent just cause for your dismissal.
DBecause you are beling dismissed for gross migconduct in
jeopardizing the health of a resident in your care, you will
rot receive two weeks notlce or two weeks pay in llieu of
notice.
(Grievant's Exhibit 22)
63, In making the decision to dismiss Grievant, Conmissioner
Surles was aware of the contractual requirements of progressive discipline.
Surles did not review the centents of Grievant's personnel file (except
for the employment application), but relied, almost exclusively, on
Allen's report. Surles limited his review to the specific allegations
of abuse and falsification of the enmployment appllicatlion made against

Grievant and did not revlew his past employment history.
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B4, When dismissing Grievant, Commissioner Surles was under the
erronecus Impression Grievant's employment applicatlon had been submitted
on January 30, 1979, because Grlevant had lnadvertently misdated the
application.

69. Grievant's dismissal was effective on January 11, 1982 (Grievant's
Exhibit 5, page 12).

66, At all times relevant herein, Article 15 (entitled '"Disciplinary
Action") of the Agreement provided, in pertinent part, as follows:

1, 'The partlea jointly recognize the deterrent
value of disciplinary action. Accordingly,
the State will:

a. act promptly to lmpose discipline within
a reasorable time of the offense;

b. apply discipline with a view toward
uniformity and consistency; and

C. impose a procedure of progressive
discipline, in increasing order of
severity:
1. oral reprimand
i1, written reprimand
1ii. suspension without pay
iv. demotion
v. dismlssal
The partles agree that there are gppropriate cabses
that may warrant the State Dypassing progressive
discipline or applying discipline in differing degrees
s0 long as 1t 1s imposing disclpline for just cause.
2.  The appolnting authority or his authorized
represeritative may dlsmiss an employee for Just

cause with two weeks' notice or two weeks' pay
in lleu of motlce...
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3. Notwithstanding the provisions of Paragraph 2
above, an employee may be dismissed limediately
without prior notice or pay in lleu of notice
for any of the followlng reasons:

a. gross neglect of duty;
b,  gross misconduct;

d. convictlon of a felony;
e. conduct which places 1n jeopardy
the 1life or health of a...person
under the employee's care.
(Grievant's Exhibit 24)

67. Grievant has not been employed since his dismissal. For the
perlod beginning on February 27, 1982, and ending on May B, 1982, Grievant
collected unemployment benefits of $107.00 per week, for a total of
$1,177.00. For the period beginning on May 15, 1982, and ending on July
9, 1982 (the secord day of hearing of this matter), Grievant collected
unemployment benefits of $101.00 per week. At the time of his dismlssal,

Grievant's gross hourly pay was $4.51 (Grievant's Exhibit 25).

CPINION

Procedural Issue

In the grievance filed with the Beard, Grievant alleged that his
periods of temporary relief commencing with letters recelved on October 15,
1981, and November 6, 1981, were in violation of the Agreement because
Grievant was not informed in writing of the specific nature of the
allegations against him. From the evidence tefore us, we note that while
the November 6, 1981, action was appealed at the Step II level of the
grievance procedure, neither of the temporary reliefs from duty were
appealed at the Step III level to the Department of Peprsonnel, pursuant to

Article 16 of the Agreement. We have no jurisdiction to hear this
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portion of the grievance because 1t was not appealed pursuant to
procedures contained in the Agreement. 3 VSA 926, 928(b)(1). Board

Rules of Practice, Section 23.1. VSCFF and Michael Peck v. Vermont State

Colleges, 139 Vt. 329 (1981). WMoreover, in order to prevall on this
point, Urlevant must establish prejudice that resulted. By presenting
no evldence on such prejudice and not briefing the matter, we conclude
the claim waived.
Grievant was dismissed for abuse of two resldents and for falsification
of his employnent application by concealing a conviction and prison
sentence within the preceding five years. Pirst, we will discuss whether
the stated reasons are supported by the evidence, and then determine
whether just ‘cause existed for dismissal.

1. Svandard of Proof

In dismissal cases involving State employees, the burden of proofl
is on the employer; and this Board must find operational facts by a

preporderance of the evidence. In re Grievance of Ruth Muzzy, Vt.

~ (July 15, 1982).

Muzzy notwithstanding, Grievant asks that the Board require that a
greater stardard of proof be borne by the State here, due to the most
serlous nature of the charges against drievant; that resident abuse is
essentially a criminal charge to which 1s attached a scclal and vocational
stigma and the charge of lylng on the employment application linvolves
moral turpitude. Another factor which militates agalnst acceptance of a
mere preponderance of the evidence test, Grievant argues, 1s the rature

of the witnesses agalnst Grievant; the alleged victims of abuse who are
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mentally retarded and the members of the Brandon staff who are protectors
of the alleged victims. Grievant asks that the State be required to
prove its case beyond a reascnable doubt.

We decline to adopt a higher standard of proof. Our function here
is to determine whether there is just cause for discharge, not to assign
criminal responsibility. Also, in cases of this kind, alleging abuse of
mentally retarded and physlcally handicapped persons, the rights of
helpless patlients need protection as much as the rights of employees.
Fairness to both requires a preponderance of the evidence standard, the
same stardard employed in all cases before us. Nevertheless, we recosmize
the unique nature of this case, the first one before us where a non-
verbal, mentally-retarded person has testified and others have testified
as to what he has communicated, and we have glven this case intense
serutiny, weighing the competency and credibility of the witnesses
before us. We also conclude, that if we were required to find that Grievant
abused residents, particularly Ellls, beyond a reasonable doubt, the State
has not met this burden.

II. Abuse of Residents

A. Walter Ellis

Grievant is accused of strildrng resident Walter Ellis in the foot
with a leg brace, which resulted in fracturing the talus bone of Ellis'
foot. We belleve, based on a preporderance of the evidence, that Grievant
is gullty of the charge.

In coming to this conclusion, we have accepted the testimony of
wWalter Ellis offered at the hearing that Grievant hit him with a leg

brace in the foot. Experts have vouched for Ellis' intellectual capaclty
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to accurately comunicate events in his 1ife. This expert testimony
convinces us as fact finders that It 1s reasonable to accept Ellis!
testlimony if we find it convincing. We have been assured uniformly by
Brandon staff of the unswerving reliablility of statements made by Ellis,
and we find his version of how his leg was hurt consistent over time ard
credible. Grievant would have us not glve great weight to Ellis! testimony
because he was not sworn as a witness. It 1s true that when Ellis
testified before us he was not under oath. However, no 1ssue was raised
as to kllis' canpetence as a witness at the hearing by Grievant's
counsel, arul an oath was not insisted upon. These requirements were
walved after express Inquiry by the Chairman of the Board.

The timing and sequence of events on October 12, 1981, reinforce
our belief Grievant Injured Ellis, It Is apparent Ellis' injury occurred
sanetime between 7:00-8:00 a.m. that morning because at 7:00 Ellls could
put sufficient weight on his foot to put his pants on, but by 8:00, when
nls mother assisted him in changing his clothes, he could place no
welght on the foot. That narrows the time of the injury to a one-hour
period, durirg which time Grievant put Ellis' shoes/braces on.

There are two aspects of Ellis' testimony before us which require
comment. First, when asked to identify the person who hit him, Walter
could not locate that person in the room even though Grievant was there.
This 1s most probably explalned by the set—up of the hearing room and
Ellis' disability. Grievant sat at a right angle to Ellis with Grievant's
attorney between Ellis and Grievant, and Ellls was unable to turn his
head to even lock at the table at which Grievant was sittlng. Ellis’

inabllity to ideniify Grievant may alsc be explained by the fact that
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when Grievant worked at Brandon he had a full beard and moustache, and
at the hearing was clean shaven which significantly changed his appearance.

Second, Walter testifled his injury was an "accident", and Grievant
did not mean to hit him. If this injury was a true aceident, we would
hesitate to conclude this was a dismissable offense without more evidence
of the degree of negligence involved. However, we do not believe it was
a true accident. The word "accident” has a different meaning at Brandon
than its comonly-understcod connctation. It means any bad event that
happens, and 1s not used to distinguish between intentional and non-
Intentional behavior.

In determining the intent of Grievant at the time he injured Ellis,
we recognize that while the intent of Grievant at the time of the incident
in question cannot be established with absolute certalnty, we can look

to objective standards to approximate such intent. Grilevance of Goddard,

4 VIRB 107 (1981). We note that Grievant was angry when he dressed
Ellls ard find it unlikely Ellis' injury would have beén as severe as 1t
was 1f 1t was accidentally caused by Grievant. We find it particularly
significant that Grievant denied having anything to do with an injury
such as that described by Ellis and offered no possible explanaticn how the
injury occurred. These circumstantial factors and Ellis' own testimony
are persuasive. We conclude Grievant intended to hit Ellis with the
leg brace on the foot.
B. Fred Meader

Grievant is accused of striking Fred Meader, a mentally-retarded
resident, on the head with a plastic cup. We accept the version of this

incident as related by employees Grace Carusl and Sam Booska, including
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their testimony that Meader came into Booska's office ard told them
Grievant hit him over the head with a cup, but this does not establish

the truth of Meader's statement. Unlike the case wlith Ellis, we have no
assurances from professionals that Meader 1s reliable and competent in
relating the truth, and there was no evidence of injury. The fact that
other residents vere injured that weekend in Dorm G may ralse the inference
that Grievant abused Meader. However, we refuse to draw that inference

and luok only to the specific facts. We conclude the Stvate has not met

its burden of proving by a preponderance of the evidence that Grievant
siruck lMeader.

III. Talsification of Employment Application

Grievant 1s accused of falsifylng his employment appllcation by
concealing a conviction and sentence within the preceding flve years.

Grievant argues that even assuming Grievant did falsify his application
as charged, that would not be a dismissable offense. CGrievant alleges
pre-employnent conduct carmot be grounds for dismissal. We disagree;
ralsification of an employment application can certainly be grounds for
dismissal. Courts and the National Labor Relations Board have ruled
ranagement was justified In discharging employees for such falsification,

in cases where anti-union animus was charged. WLRB v. Fiorida Steel Corp.,

586 F2d 436 (Sth Circult, 1978). Firestone Tire and Rubber Co. v. NLRB,

539 Fed 1339 (hth Cilrcuit, 1976). Ashland Oil Co. of California and

Dean Buckley, 201 NLRB No. 78 (1973).
Regardless, drievant contends Article 15 of the Agreenent provides
authority for dismissal of employees only [or auls which cccur during

thelr employment; that 1t does not provide authoricy for dismlssal based
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upon acts which occur prior to the assumption of the status of a State
employee.

Article 15 sinply provides an employee may be dismissed for Jjust
cause. Under contracts providing just cause for dismissal, arbitrators
have held employers have a right to discharge an employee for falsification
of an employment application where the penalty 1s clearly stated and
understoed by the applicant, except where the misrepresentaticns are

of a minor mature. Tiffany Metal Products Co., 56 LA 135 (1971). Powers

Regulator Co., 56 LA 11 (1970).

We accept the prevalling philosophy that falsification of an employment
application can constitute just cause for dismissal, since an employer
has the right to expect employees to be honest in their dealings with

and on behalf of the employer. Grievance of Barre, 5 VLRB 10 (1982),

We note that Grilevant here was on clear notice falsification of the
application could lead to dismissal, such notice belng given on the
application itself. '

However, in this Instance we do not belleve Grievant has falsified

his employment application. In Genler v. Department of Fmployment Security,

140 vt. 453 (1981), where the evidence indicated information concerning
the nature of previocus employment given by an unemployment compensation
clalmant during an employment interview was accurate and the employer

did not inquire further as to her qualifications or check references,

ard the clailmant was subsequently fired ard denied unemployment benefits,
the Supreme Court fourd the claimant did not misrepresent the nature of
her previous employment since the clalmant "was under no duty to disclose

more than she was asked", ard awarded her unemployment benefits. Similarly
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here, Grievant was under no duty to disclose more than he was asked on
the employment application.
He was asked:
In the past five years have you been inprisoned,
on probation, or fined for any violation of any law
or ordinance (except parking violations)?
Grievant answered "no", which was literally a truthful answer since
he had last been lmpriscned over five years previously. Even if Grievant
Interded to lie in answering this guestion, since he escaped from prison
and should have been impriscned 1n the past five years, 1s irrelevant
because his answer is literally correct. We opt for the letter of the
law, since the spirit of the law 1s too subjective. The King (or the State)
has an obligatiorn to frame precisely questions which may lead to punishment.
A8 so powerfully dramatized in "A Man For All Seasons" (a play by Robert
Bolt, pub. Random House, N.Y., 1960),the specific wording of a question
{or oath in the case of Sir Thomas Moore) 1s vitally important. The
State could easlly have framed a question to cover Grievant's fact sltuation
as a fugitive. It did not. We conclude Grievant answered the question
truthfully, and did not falsify his employment application as charged.

IV. Just Cause for Dismissal

The remaining issue 1s whether there was just cause for dismis;al
of Grievant. One of the charges against frievant has been sustalned;
ore we FPind not supported by the eviderce, and the other not supported in
law. Did the State act properly in bypassing progressive dlscipline ard
dismissing Grievant?

The dismissal will be sustained 1f Grievant's conduct constituted

"gome substaritial shartcoming detrimental to the employer's interests
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which the law and sournd public opinion recognize as a good cause for
dismissal”; he had "falr notice, express or fairly implied, that such
conduct would be grounds for discharge"; and the case is a proper one
to bypass progressive discipline. In re Grievance of Ruth Muzzy, supra.

In re Grievance of Yashko, 138 Vt. 364 (1980). In re Grievance of

Carlson, 140 Vt. 555 (1982).

Grievant was on clear notice his actlons could be grounds for
discharge. Grievant deliberately struck resident Walter Ellis on the
foot with a leg brace, thereby brealkldng the talus bone in his foot.
Grievant was aware that such resident abuse would not be tolerated, and
could lead to severe discipline, Including discharge.

In determining whether his actions justified dismissal, we look to
the relevant elements enunclated in Goddard, supra, for determining the
appropriate penalty in a case like this where custodial employees engage
in abuse of residents: contractual language on the appropriate penalty,
provocation leading to incldent, degree of force used and/or injury
sustained by person attacked; intent to do harm; past incidents of
unnecessary force by grievant; and overall record of the grievant.

In Qoddard, a case involving a correctional guard who struck a
resident, we reduced a dismissal to a suspension and demotion largely
due to the grievant's good prior work record, no injury to the resident,
and absence of intent on the grievant's part to physically harm the
resident.

Here, an examination of the factors leads us to conclude there was
just cause for Grievant's dismissal, and the case is appropriate for

bypassing progressive dilscipline. We need look no further than the
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dellberate action of Grievant who hit Ellis with the leg braces, and the
resultant serious injury of a broken bone in the foot. These facts are
swificient to establish gross misconduct on Grievant's part, allowing
the bypassing of progressive discipline. Grievant's positicn was one of
custodial responsibility and trust; this imposed on him a special duty

of' care.

ORDER
Now, therefore, based on the forepolng findings of fact and for tie-
foregoing reasons, it is hereby ORDERED:
The Grievance of Donald Bishop is DISMISSED.

Dated this 3 fhday of October, 1982, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD

lLL[LLu ( )

Kimberly B. }Che Chail"marl

& Wliam . Kemsley,®r.

ﬁf(’ﬂf Q(Zjér'ﬁv
J S. Gilson
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