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FINDINGS OF FACT, OPINION, AND ORDEI

Statement of the Cage

On July 29, 1980, the Vermont State Colleges ‘'iculty Federation,
Local #3180, AFT, VFT, AFL~CIO (hereinafter "Feder- tion"), filled a
petl.ion with the Vermont Labor Relations L.oard on vehalf of Dicne
Fair:hild (hereinafter "Grievant"), an Assi.tant l'rofessor in Physlcal
Educution at Johmson State College (hereina ‘ter "Johnson")., e petition
allered that the Vermont State Colleges (he -einalt v "Colleges") violated
Articles III{14), IV and XXIV of the collec ive bargaining al;r-ecrr.en't—
between the parties (herelnafter "Agreement') and the Colleges' tenure
eriteria in the denial of tenure to Ms. Fairchlld on i#arch 26, 1980.

A hearing was held in the Board earing room in Montpelier on March
12, 1981, Bowxd members Kimberly B, Cheney, Willlim G. Kamsley, Sr.,
and James S. Gllsol were present. The Federaition was represented by
Stephen T, Butterfleld., Attorney Nicholas [ Glovarni, Jr., represented
the tollepes.  Requested Uindings of fact @ | menorandz were £ilxd by

the tollepes and i Foderation on March 26 and 2f, 1981, respectively.



FINDINGS CF FACT

1. Grievant was hired as an Instructor of Plysical Educa'ion at
Johrion in Fall, 1974. Durlng her years at Johnsol., Grievant tzught
courises 1n the Physical Education Department and coached women's basketball
ard ‘ield hockey. The coaching was part of her rejular full-tire worlkload,
wnd vhe recelved a reductlion in the number or her .lassroom courses
becaise of the coachlng.

2. On February 23, 1976, Grievant's sceord jear at Johnson, She
Colliges issued thelr Adninist-ative Policy and Criteria on Promation
and "enure (Joint lxhibit #6). Tnls new policy governed all promotion
arnd Lenwre decisions at Johnson for all relevant t'mes hereln.

3. Pursuant. to Article XXIV, Arreunert,, faeulty are cvaliated lor
tenure during their sixth year of full-time teaching service with the
Colires.

4.  Following completion ol her second year, Grievant reccived a
pre~ienure evaluation from her Divisior. Chairman, . Fred Stahu.oer
{Colieges' Exhibit A). The evaluation praised her performance a3 a
faculty member, bul recognlzed her lack of a termlrnil degree, noting
"the failure to obtain it jeopurdizes her tenure". The new policy and
eriteria required o oocredential for the award of terure a "terminal
deyrr e inonajor teachingg fleld or significant professional, artistic, or
selwlarly accomplishment”. Orievont held a Master's Derree in hor

flelc, bub was nol pursulng o uoclorate.
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5. Grlevant was recomm nded for promoticn 1eom Tnstructor to

Asslstant Professor on Decemb r 17, 1976, by Dr. Stahuber (College's
Exhibit B). In this recommendation were cited herr excellent student
evaluations, her voery good reiationshis with her suudents, membership on
several college conmittees, dovelopmert of new courses, service as
advisor and counselor for more than 20 majors and students, periormance
as Women's Varsity Basketball :ind Field Hockey Coa:h, and Coordinator of
Women's Athletics. Also noted were her receipt of the Joseph P. Kennedy,
Jr. Fowwation Awmid in recopnitlon of ouuvstanding activity in support
of the Special Qlympics Program (1974), ard hwr weok as a consultant and
¢linician for the Limollle County Public Schools sinee 1974,

Stahuver again warned Grievant that future promotion and/or
tenure was jeopardized 1f she did not obtain a terminal degree.

6. The Faculty Committee on Promotion, Retention, and Terure
{hereinafter "Vaculty PRT Commitiee") recommrended Grievant for promotlon
on Jaruary 30, 1977, based on her performance as & teazher and coordlnator
of women's athletics, her development of new courses, and her service on
commitiees. The Committee advised Grievant to 'begin actlve involvement
in a terminal degree program" (Colleges' Exnibit C).

- O Maped W, 1977, D, Stahuboer acknowleds <] that a disceussion
with Joluson Urecident Bdward Slmendorf convinced him that he made a
mistake in Inplunenting the promotion poilicy as it pertalned to tricvant.
Stahubor reveriaed his earlier recommendation of Gricvant for promoticn
Lo Assistant Profegsor becaus. she nelther twd o Lerminal degree nor was

working, toward it {Uollepes' ixhiblt 1.
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8. The Colleges' Administrative Policy and <riteria on Promotion
and Tenure requires the following credentials for promotion to Assistant
Professor: "active pursuit of terminal degree in major teaching field
e reeoppiized protessional, artistle, or scholarly accomplishmert".

9. On April 1, 1977, Presldent Elmerddorf denied promotior: to
Grievant because she had not pursued o terminal degree in her major
seaching field nor demonstrated sigrdficant professional, scholarly, or
artistic accomplishment (Colleges' Exhibit E}.

10.  On May z, 1977, Dr. Stahuber enthusiastically supported
Grievant for reappointment, citing again her excellent record of teaching,
college service, compunity service, and participation in professional
workshops (Colleymes' Exhibit Fj.

11, On May 10, 1977, in 4 pre-~tenure evaluation, Dr. Stahuber
warned that unless Grlevant "recelves her terminal degree, I carnot
recommend her for tenure" {Colleges Exhibit ).

12, Durling her fourth yem' at Johnson (1977-78), Grievant was
again reviewed lor prumotlon to Assistant Professor. She received
favorable recommerndiztions from her divislional committee (Colleges'
Exhibit H) and rom the Faculty PRT Committee (Ceolleges® Exhibit I).
Yoth comnlthees wnderliined in their recommendations that further promotion
and/or tenure would be difficult withoat Grievant becoming lnvolved in a

termingl deprec program.
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13. Citing the continuing failure by Grievani to pursue a terminal
degree, Dr. jtahuber again recommended agalnst promotion
(Collgyres! Exhibit J). President Elmendorf concwind W thils recomnendation
because Grievant had not met the required credentials necessary for
promotion (Collemes' Exhiblt XK).

14, During her fifth year (1978-79), Grievant did begin working
toward a terminal depree, Although she did not formally enter & doctoral
program, she began to accumulate for the first time some graduate credits
toward that end (Grievant's Exhibits 14, 15). Thi. time, particalarly
because she had started to pursue her terminal degee, she received
favorable rccommendations at all levels {Colleges' kxhibits M, N, 0) and
was awaded promotion to Assistant Professor by President Elmendorf on
April 1, 1979 (Colleges' Exhibit P .

1%, 1nothe levter granting piomotion, President Elmendorf remirded
Gri sant that it would be necessary, for her to have Lhe requirec credentlals

in

der for him to recommend her :or tenurc.
16, In order for a faculty member to be granted tenure, the Colleges’'

Adm. :iistrative Policy and Criterla on Tenure provides that the following

perromance rating requirements must be met: A. Teaching - Superior,
B. | ofessional Growth - Superlor, C. College and Community Service -

Aver :ze. Moreover, faculty must hive a terminal degree in their major
tea iing [ield or sipnificant profissional, artistie, or scholarly

ace plisiment.
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17. On August 30, 1979, Dear of Academic Affairs Gary Confessore
recomended thut Grievant be reappointed for the 1980-81 school year
(Col teres! BExhibit 9). He further recommended thnl Grievant "be placed
cn t stice, once agaln, that the ocutlock for :: positive tenure recommendation
rem ins quite negvlve™.

18. On August 31, 1979, President Elmerdorf informed Grievant that
she iad been reappointed for 1980-81, but that "this reappointment is
not o be understood as implying a favorable judgmmt on your gualifications
for renure" (Colleges' Exhibit R).

19. As requircd by Agreement, Grievant was roviewed for tenure
duri \g her sixth year, academic year 1979-80.

20. 'The evaluation process calls for irnput from Divisional anmd
Facu ity PRT Commdtlces, Department chalrpersons, peers, students, and
off- :ampus authorities. All input from these arear strongly recommended
Griccant for tenure (Grievant's Exhibit 4-10).

21. Ameng the accempllishments of Grievant ci'ed by these
SOW :es were:

a. Excellence in teaching;

b. Quistarding success as a field hockey couch and basketball

coach. Her teams consistently had winning seasons. In
1979, her rield hockey team placed 7th in the Division III
National Assoclation of Intercollegiate Athletics for
wWomen Fleld Hockey Tournament;

¢. Development of the Women's Physical Fduc.tion and Athletic
Proppams at Jolyson as Coorlinator of Wouen's Athletlcs;

d. Conducting of popular basketball and [leld hockey workshops;
e. National-rated basketball and volleyball officlal;
f. Service on college committees;

g. Treasurer of Johnson Recreation Commission and Supervisor
of thelr Sumnmer Recreatlion Program;
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h.  Physical Educatlon consultant to Lamollile schools;

i. Received the Joseph P. Kenmnedy, Jr. Foundation Award
in recognition of outstanding actlvity in support of
the Special Olympics Program.

22. In the opinion of the Faculty PRT Committee, Grievant's "coaching
of field hockey quaililied as 'significant professional or artistic...accampllshmem
which is required of candidates for terure when the terminal degree has
not been attained® (Crievant's Exhibit #6).

23. Gary Confessore, Dean of Academic Affairs, disagreed with the
Faculty PRT Comilttee and recommended that Grievant not be granted
tenure on the basis of her unsatisfactory professional growth (Grievant's
Exnibit #3). He stated:

Ms. Jnirchild's record of professional and scholarly
accomplishment is unsatisfactory when compared to
the Lanee standards.  Ye consistently high por-
tormeuwee deved of the teams she has coaclied 1u an
Indication of high achlevement and professional com-
petence. However, she has almost no record of
scholarly accomplisiment. She does not hold a
terminal degree, nor has she been admitted to a
propgram leading to a terminal degree.

24,  Before a Lenure case 1s reviewed by the President, all lower
level evaluations and recommendations must be entered intc the persornel
file by February ). That was done in this case. Article XXIV, Agreement,
requires the President to notlfy the faculty member of the tenure decision
by Apri: 1.

25, President Elmendorf testified that between February 1 and
April 1, 1980, he reviewed four faculty members for tenure: Grievant,
Roger Rath, Wayne Roberts, and Danlel Tobey. ‘The latier three all had

ternlingd doprreer T Ve le nojor Leacthiing tleda, and adl receivod tenure,
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26. With regard to Grievant's case, the President analyzed her
entire personnel file which documented her six-year career at Johnson
{Colleges' Exhlbits A-S and Grievant's Exhibits #3-11, 14-15, were all
part of her file). He reviewed her student evaluations over the previous
three years. He reviewed the specific tenure recommendation letters
from faculty committees and the Dean, and assessed her total record
against the Colleges' tenure criteria. He spent an estimated 8-12 hours
reviewlng the casce.

27. On March 26, 1980, President Elmendorf notlfied Grievant that
she was not granted termre and that her appointment for 1980-81 would be
a ohe-year terminal appointment (Grievant's Exhibit #1). As reason for

the denial, the President stated:

Your teaching, college, and community service were
Judged favorable but your record of professional growth
failed to meet the performance rating requirement needed
for thie award of terure. More specifieully, the requiir-«d
credential for the award of tenure is a terminal degree
in your nnjor teaching; leld, or siynificant professior.il,
artistlic, or scholarly accomplisiment. You do not posuoss
a terminal depree In the major teachinyg field, nor have
you demonstrated significant professional, artistic, or
scholarly accomplishment.

28. Crievant has completed two courses toward a doctorate degree,
but has never enrolled in a terminal degree program. OGrievant cited
reasons for not pursuing a terminal degree to be: 1) 1t was very
Aifficult for her to take courses because of her ccaching dutles; and 2)
the Colleres' tenwe criteria allow the alternative of significart

professional accomplishment; and she considered her teaching and coaching

Lo be significant accomplislments.

=171 -



29. Article XIV, Agreement, provides: "After every five years or

more of continuons full-time teaching s‘er'vice to the Vermont State
Collewes, permission to take one unpald leave of absence from the faculty
of a Collepe of up to two conéecutive semesters must be granted."

Desplte this provislon, Grievant never requested any leave
time to work on a termlnal degree or other professional growth.

30. Grilevant's tremendous coaching accorplishments are undisputed.
Her field hockey und basketball teams had a combined 79-21-11 record.

Sne led her 1979 Field Hockey team to the Nationals where they competed
agairst, and defecaled, Bl 10 schools on their way to a 7th place finish.
The leld hockey Lvam has defeated some of the top universities in the
Noertheast. Her coaching accomplishinents are remarkable, given the small
size and meager resources of Johnson,

31. Presldent Elmendorf testified that he did not consider successful
coaching to ve a significant professional accamlishment in terms of the
Colleges' tenure criteria. He further stated thal there was never an
Instance where he considered evidence of superior teaching ability as
worthy by itself to substitute for the terminal degree In tenure cases.

32. Grievant has no record of publicaticons. She has no books to
her croedll, and bas published no artlicles in the journals in her Iield
of physlcus education,

33. In 1979, & yewr before Grievant was denied ternure, the Collepes
bd preimted tetuee Lo Petoer Kranmer, also o Coceulty seaber in the Physieal
Iucatlon Department st Johnson (Grievant's lxnibit #i2).  Like Grievant,
Kramer did not hold a terminal degree; however, his record was judged as
demonstrating sirmifleant enough prefessional accompllshment Lo substitute

ror the terminal depaee.
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4. The taculty committees, Kramer's division head, the Acting
Vice President for Academic Affalirs, and Presigent Flmendorf all strongly
endorsed Kramer for tenure (Colleges' Exhibits T, U, V; Grievant's
Exhibits #12). The acconplistments of Kramer clied 1rclude:

a.  Outslanding teacning;

b. Vaking the Injury Care Room at the (yn an effective
operation; spending between 6-15 hours per week without
reruneration to serve the Johnson community;

. Successful coaching. As coach of the cross country
team, Kramer lead the team to three New England N.A.I.A.
Division chemplonships;

4. Service on vurious Collepe commithees;

L. Pervice oo maAlebic vealner and phvsieal Lheraplst on
Cang e g

Holds o corvif'leate dn Physical Therapy beyond his
Master's Depree in Adapted Physical bducation and
Corrective Therapy;

e Wrote nnoarticle on leg and ankle injwrics which was published
in the journal Physiclan and Sports Medicine;

n.  Varlous presentations and attendance at courses and
conferences in his fleld;

1. Established and directs Physical Therapy Department at
Copley Hospital. His affiliaticn with Copley made
possible independent studles, internships, and
full-time jobs for Johnson students at the hospital,

Jg. ikbensive conmundly service - orpanized and tralned
lorrisville Rescue Squad, therapist at local schools,
ran niph vciool cross country clinie.

35.  President Hlmendorf, in his letter novifying Xramer that he
was rranited tenre (Griovant's Exhibit #12), made relerence to these
accompliskmente as torming the basls for the declsion. He further

stated:
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I was especially pleased that the Board of Trustees
recomiized your professional public service contributions
as siFnificant professional accomplishment sufficicnt to
substitute for the terminal degree requirement. Your
outstanding record of contribution to Johnson State
Collepe @l the surrcunding community has been recopnized
by the institution and the Board of Trustees of the

tate Collepe System.

36. The Divisional PRT Committee, in their letter recommending
Framer for tenure, stated that Kramer's Certificate in Prysical Therapy
wig "essentially o terminal degree in that arca® ((rlevant's Fxhibiv
#13, Pg. 1). In his recommendation, the Vice President for Academic
Affalrs disagreed with the Divisional FRT Cormittee and stated: '"Mr.
Kramer does not hold a Lerminal degree. However, ne is a registered
Thysical Therwyplst of considerable professional stature"™. The tenure
criterin do ot List o Certificate in Physical Therapy as a terminal
degree, and Prosident Elmendorl did not conslder it such when he reviewed

Krarer for terurc.

CFINION

There are three issues before us in this case:

1)  Were the reasons glven to Grievant by President
klmerdorf” for dendal of terure erroneous;

2 Lid the yonsons plven constitute an arbitrary
applicat lunof uhe eriteria for Lenure; and

3)  Did the reasons glven constitute a uisceriminatory
application of the criteria for tenure?

The pertinent contractual language (Articie XXIV, Amreement)
provides:

If a facuity member is denled terare, he shall pe glven
a written statomenl of the reasons for denisl ard such reasons
shall be oubject So Articles XIX and XX, Orieve ard
Artitratiun,  Eowever, In no tenure arbitrutloh stall the
State Labor Relations Board substitute its ludprent Cor that
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of Liwe acudomic conmunity reprardliyn the merits of a tenwe
case; but ln any arbitration of a grievance under this arti le
based In whoic or in part upon the reasots ror denial, ir t e
Labor Relalione loard determines that the roasons are error: ous
or that they constitute an arbitrary or discrimlnutory
appdleution of 4he criteria developed wider Avtlele XXTL(3),

it shnll remed the case Por fimal deterndnotion to a syste ~
wide ad hoo caritboe. ..

Erronecus Reasons Given for Denial of Terure

In his letter denying tenure to Grievant, President Elmendo:f

wrote:

Your teaching, collepe and community service were judg: d favorable,
but your record of professional growth falled to meet the prformance
ratirg requirenent neaded for the award of tenure. More spocifically,
L tvauieed credent ol Cor the award of Leraee Joooo Lot 1o deppee
in your wejor Leachiing Ficla, or sipnifieant professional, rtistic,

o Selolardy aecanediohment,  You do nob pos: 1 Lerminal dopeee
in Lhe gajor teaching Ciceld, nor lwve you domoncirated sipn tieant
prolessionnl, wlistic, or scholarly acconplishment.,

The lederatlon clalms that Grievant has, In luct, Jdemonstras ed
significant profussional cecomplistment. This conelusion is urge., not
because the racts considered by the President were urnirue or ingccurate,
but because the urdisputed acconplishments of Grievant merit temre,
From this premise the FPederation argues that the President.'s rea..on for
denial of tenure was "erroneous".

We do not tnink the "erronecus" standard of the contract app lies
nere. The stardurd for welphing the application of the criteric to an
rdividie:l case io "abitrary or discrirdnatory” (Article XTIV, ryreement).
we Interpret the Yorroueous™ aturdard of Avticie NIV to apply t these
cases where Lhe steited reusons are plainiy contrary to osvablished fact

ol based o reoreeey Information,
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There is no evidence before us thut the Jresident's ueclsion was
based on any lrneorrect information, The file of uricvant reviewed by
the President uld rel consisu of any "erroneous” material that may have
misled the Presidenc. Tlerefore, we Jdo nobt consider the “erroneous"

SLrukdiesd appdienbile o Uhls prlevigice.

Arblitrary Application of the Tenure Criteria

The Feaceradtond s prdneipal contention is that President Elaendor!
arbitrariiy deniod Grievint tenure. Tt ocontends Uatl Lhe tonure orfteria
contaln objective atandards, and that if any individual meets them,

tertre results.  Under this approach, comparlsons between indiviauals

are wwnecessary, All that 1s required for this Board to determine is

if obje tive or! « been net; 1 so, any derdas 5P Lenwre is

arbitrary.
The Undted Suoves Supreme Court has defined Moblirary" as:
“]X(‘d or arived at through an exercise of wlll ar by
, without conslderation or adjus mem :—;1 h re f‘ex‘er.\-c

N <

to rrinciples, circumstances or sipnificancy’
v. Cremnuck, 329 $ 230 91 L.ka 209, 67 S5.Cu.

Unders this standord we agree that denlal of tenure Lo one who meb the
criteria would be capricious. The Federation contends the President's
determinavion it Orievant (id not dermorstrate "sijnificant professional
aecomplioirent™y we Just what sory of aurbitrary Jdeparture foom the
tonule erlieric. Thereforc, we must determine whether Gricvant did meet
the critoerdia,

The toerure cpiteria are not drawn witn navthenaticszl nicety. Thoy
define “professionul, artistic, or scholarly arcarplishment™ as:

Mreie e e s In schiolarehip, peotors fonn b sl e Leiviee,
Boatitisn oy Tremeteyy Yhe Cloe axd pertormbige o g ot

, Which

contribute o tiwe poals of higher educatlion”



The HYederation cites that provision of the criteria providing that
"teaching 1s recognived as the most important activity to be considered
in the evaluation mocess™. It then arpues that superior teaching,of
vhilen suporior conching 1s one manifestation, is a sipnificant professional
accomplishment subsuituting for a terminal desrec.

Grievant's coaching and teaching, it 1s arpued, cornstitute professional
public service, and contribute to the goals o higher cducation in her
field. Since the President supplied no reason for denylng tenure other
than to reject coaching and teaching as inadequate per se, his action
nJast be tacen os an arbitrary departure from the fenure criteria.

We disagpree with the Federation. President Elmendorf did, in our
Judagient, oatorn to the tuure eriteria. lie staten, anxd there is no
contradictory evidence, that there has never beern an Instance where
superior teaching: performance has been judped as worrlhy by Itself Lo
substitute for the tauiirai depree.

Clearly, the tenure criteria require a candidate to demonstrate
more than superior leaching;. The definition of "protessiomal, artistic,
or scheolarly accunplisiments” includes factors other than teaching.

Murther, the President is not randated by the criteria to conslder
sucrossiul ecoaching ns sipnificant professional accouplistment. Grievant's
coachity; civiot be divorced Trom her teaching responcibilities. She
received o reduction in the number of classroom courses because of her
coachirg” duLles.- Morcover, it is not arbitrary tor vhe resident to
consider coaching success as qualitatively inferior to accomplishrents

in other flelds, such as arl, literature, am! other riore academic disciplines.
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These disciplines nuve a more schularly traditlion tian coaching. President
Elmendor! did welph Grievant's coaching record as «ne of a nurber of
factors to consider in the tenure decision. Conceivably, he could have
declded that successful coaching was evidence of significant professional
accomplisiment, but the fact that he did not is not indlcative of arbltrary
actlon. It does indicate that coaching success alone does not suffice

as an alternative to the terminal degree.

The tenure criteria are relatively new to the College. If tenure
were awarded, in prior cases, to individuals who lacked a terminal depree
but were rated superlor teachers and had superior coaching records, it
would be arbitrary to deny Grlevant tenure. But thls case, we presume
the Tirst of its iind, has drawn a line. Superior teaching and coaching
is not, in the President's view, a substitute for a termiral degree. We
cannot say that decision is capricious or unprincipled. Hence, we do

1ot flnd Grievant was treated arbitrarily.

Discriminatory Application of the Tejure Criteria

The Federatlon next contends President Elmerndor! applied the tenure
criteria in a disceriminatory manner. This ¢laim requires us to consider
Grievant's case as compared to other tenured indivlduals rather than as
compared to the criteria alone.

In Nzomo, el ai. v. Vermont State Colleges, 136 VL. 97, 385 A2d

1099 (1973), the Supreme Court fourd discriminatory application of a
rule or repulation Lo mean "unequal treatment of indivlduals in the same
clreumstonces wwter the applicable rule”. We must 'hen, examine how -
the tenuwre criteria were applied Lo faculty mermbers similarly siouated

to Grievant.

- 170 -



tresident Blmcrdort awarded Lonre in 19/9 Lo eter Kramer, a
wenibier ol drievants depaaetinent, who Hkewlse did ol possess @ erminal
degree and who was evaluated under tle same criteria. In grantlng
Kramer tenure, rresident Elmendor{ determined that cven though ke did
nob have w berninal dopaoe, bis reeo d dunonstratog Ysignificunt protesslonal,
artistic, or scholarly accompllshmen.” sufficient to substitute ‘or the
terminal degree credential.

The Federatlon allepes the tenure criteria were applied diseriminatorily
to Grievant relative to Kramer in two ways. First, the Federation
conterds that discrimination against Grievant in evaluation for tenure
bepan in 1976, and vontinued thereafver when letter: were inserted into
her file warndty: her that without a terminal depyee or simnificar t
professicnal accomplistment, she could not expect fuvorable recormendations
f'ur promotion wd tenure.  Yre Federatlon argues thitl un inparticl
application of theso cidteria requirdd that Kramer 1so be warne. of the
reed to possess a terminul degree or demonstrate significant accomplishments.
Howaver, 1o such warning was ever placed in Kramer's file.

The Federation 1s thus asklng us to Iind the Colleges appliced
promotion and tenurc criteria in a discriminatory mamner towards Grievant
throughout her employment at Johnson.  We will not make a judgment on
that Lsouc, 1 Gricvant feit the criteria were being applied < her in
a discririnatory muncr, she stould bave prieved the various warrings
she recelved as cle receolved them. Loth applicable eollective burymindng
agreenenls during Gricevant's lenure at Johnsen provided that complaints
must be registered within 30 calendar days following the time at which

the conplainant could have beer reasonably aware of the existence of the
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situatlon created by the Colleges which is the bauvis for the complaint.
By nou jpieving: ‘e prior warnlngs she received in i timely manner,
Grievant waived hor contractual right to grieve thom.

The romadndrye Zssue before us 1s whether the tenure criteria were
applied to drdevant in g discriminatory marner becuuse she was denied
tenure ard Krane: wasn't,

In deciding whether the President’'s decision was diseriminatory, we
rust look at those accomplishments of Kramer which the President accepted
a5 a substitute Lo tie terminal degree.  Those acconpliztments, since we
are rol Zrvited booconpare ay other indiviowal's records, have boeone
the baseline criterin reoquired to substitute for the terminal degree. We
want to be clowr Lhut we are not comparing mrazer himself to Grievant in
some sort ol sunmin< up of Iindividual merits and dJemerits, Rather, we
are looxiny, at what each did that can Le objectively incasured, not at
whiit each person s,

Kramer, the Iresident concluded, demonstrated scholarly accomplishment
wiich contributed wwo the goals of higher elucation by publishing an

article in Physiciun and Sports Medicine, o well regarded professional

Journal in nis fleld. Kramer's article, "hstoration of Dorisllexion
Followlyr Distal Lov cnd Arkle Injurles" w.s related to his coursework
st Johngon.,  As RUu Division Direcuor notel In his tenure review, "his

robennios bivios inelude coneuny and cowrses roeluted to

sargmecleal weadning ad carc”. drlevant, o the contravy, had no record

of sehoiariy publleutior.
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Yresident Elnendorf specifically cited Kramor's "professional
public service contributions” as constltuting sipnirlcant professional
accomplishments. ramer provided many professional public services at
Johngsoni: teachings oxecllence, successful coaching, campus athletic
trainer and physical therapist, and overseeirg the effective injury care
room operatlon. CGrievant, too, provided many professional public services
at Johnson: teaching excellence, successful coachitg;, development of
Women's Physical Educatlion and Athletic Programs as Ceordinator of
Wemen's Athletics. While there appear to be qualitative differences
between thne two, it would be difficult.to distinpguirh between their respective
records cn that point.

The professional public services of Kramer and urievant outside of
their responsibilities ut Johnson are, however, quite alstinet. DBoth
have performed varicus community services, conducted werkshops, and
atterded conferences. However, Kramer has clearly nade slgnificant
advancemencs in his field, whereas dricvant has not.

Kramer has obtained a Certificate of Physical Therapy beyond his
Master's Degree in Adapted Physical Education and Corrective Therapy. He
has applied this knowledge In various ways; including making presentations
al professioml wowrses and conferences, Most significant were his
contributiong at Jurley tospital where he established and directs the
Physleal Therapy Deparunent. His arfiliation with Copley has certalniy
contributed to the rouals of higher education as it has made possible
independent studies, Internships, and full-time jobs for Johnson students
at the hospital,  Udlee o winnding athletlc team whose p:‘est;gge-adds

evanescent. slory to the school, development of new techniques in physical
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therapy Fold oub the hope of extendlyy krowledpe. Jrievant clearly has
extracrdirary tilent in motivatinyg; perhups mediocre athletes to freat
team achicvement. !ld she been able to publisn a scholarly and celentific
paper deserlbing the technigques of motivating indl. lduals to greut
achiever.wnt, perhabs she would have contriouted to the advancement of
knowicdie.  As the recond stardds, however, hor work docs rot.

Grivvant’s raether ceconpllstnerts do not rise o 1 level tiat cean
Deovats b o conge et fe Lo Kenaner Y rocord o prollesuhonie o b el
achievement,  She tas conplieted only two academic cowrses beyond her
daster's Degree.  She has rode no wresentations at professional ourses
aroconforences.  Mwrther, she bas 0 outslde professional accomp istments
which berellt her coursework and p ovide ecucatioral work opport nities
comparable Lo Xramer's work at Cop. ey Hospital.

We conclude tintv Grlevant has not demenstratod evidence of @ ipnificant
professioril ma sclodarly accomplishments comporable to Krarer. Thus,
we do rot ind thau ihe Uplleges h ve applied “hw tenwre crizerls Lo
trievant 1n a discriminalory manne:-.

Foor reasons staled previously, we Sind Lhe L‘c;‘ileg{c:s bave no violated

the contruet or the ceiterla in it denial of venure to Grilevant.

V[RMO 1T LABOR RELATIONS LOARD

__LL\:' /{/ : (fl{:L{;vié
‘ aq Kinberly B. m y, Ciual:mm/

\rhlliam }Z r&em.smg/Sr
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CONCURRING OFINICN

The majority ol the Board offers compelling arpuments in denling
wlth the first two lsiucs posed by this case, zu well a8 the reacons why
Grievant was not diveriminated agalnst throushout her employment.
However, the panmer In which the majority deals with the final d.seriminatory
spplication issue, while reaching a vaiild decisjon, attempts to expand
the meaning of dlscrimination beyond a reascnable scope.

My premise 1s that discriminatlon betwechn two or rmore alterratives
or people Is not iilepal.. It may be diff‘iqult or unpleasant, but it is
rnot illejml. The ability to discriminate well is, in fact, one of the
key elements of jpod leadership. What 1s 1llepal 1s diserimdination due
exclusively to aye, sex, or race, for example. In addition to verilous
state and Federal laws, and rnumerous court opinions, the Agprceement
boetween: Che petices 11 Lhis case addresses thls issue of dlserimination

in Article IV, Anti-Discrimination:

The parties shall not diseriminate aggainst any faculty
member or daralnst any applicant for employment 1n positions
in the faculty by reasons of age, race, creed, marital status,
color, sex, relipion, natlonal orlgin, cltizenship, union
activity, or membership or non-membership in the Federation.

Since the lanpuage discriminates between "faculty members' znd
Mapplicants for ungloyment in positions in the faculty", it seems safe
to apply the meaning o this paragrapn to the earlier-mentioned frticle
ALV, in order to weerstand what this Apreement means by ". . .diveriminatory

avplication of the criteria...”
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Since the Acs-ocment 1imivs the meaning of dis:qrimination te those
reasons temiced in Article IV, to prove discriminalion reguires establishing
that the Collores used ovne or more of those reasons as the actual reason
rorodeny e Lenuee, I apply any other reasonlng:, such as the nved Lo
compare and contrast the basls for tenure decisions made for different
people, offers several diffieculties. The {irst and foremost 1s that
the word "discriminition™ was never intended Lo mean that cholces couid
not be made between people, even two who appear to be ldentical.

Fach iscal year presents changing student demand lor certain
courses.  Over tine, the courses offered in schools may need to change
o reflect soclely's changing needs. To arpue that because the Collepes
renured one Individual with a certain set of qualifications, that it
therefore must tenure all individuals with similar qualifications or be
guilty of illepul discrimlnation, cverstates the meaning of lllepal
diserininution and prohibits the Colleges from adjusting: staffing plans
to meet charging cutside Influences. It also may cause the Cclleges to
derly tenure Lo all ctherwise gquallfied candidates, .f to choose any one
of them could ultimately be comtrued as having illepally discriminated
against the renainder, To deny tenure to everyone could be the only way
tc account for chirging needs,

Consider Nuoumo in light of these clrcumstances that must be faced
by those who rigke tenure decisions., The Court refers to “unequal treatment
of individusls in the same circumstances wnder tiw appllicuble rule”
{emphasis agdevi. There is no further languape In Lhis case which
limits thie ploace Psame circumstances®™ 1o mean only the situation ol
sope other individual, wltnout re’‘erence ta other clrcumstances, such as,

fundivg: deoisions, student demand, or soclety's needs.
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What must be done in applying tenure criteria? The Apreement
between the parties is clear. Artlele XXII{1) says: "Evaluation of the

faculty shoil be used for the purpose of improving instructlon and to

aid in determining whetner a faculty member shall be promoted, reappointed,
non-reappolinted or tenured” (emphasis added). Then in (3): "each College
stmll develop and publish criterdia for such evaluations..." In Article
XXIV, the parties agree "...in no tenure arbitration shall the State

Labor Relatlons Bourd substitute its Judgment for that of the academic
community regarding the merits of a tenwre case...", but rather the

Board must defermine whether there exists a "...discriminatory applicaticn
of the eriterla developed under Article XXIT(3)..."

In this context, the debate centers on Peter Kramer, with scant
evidence to sugrest that hds tenure decision was made in the "same
circumstances" as Orievant's. There is no evidence that Grievant relled
on Kramer's record in planning her progress toward tenure. The evidence
shows that Grievant was continually measured against the published
standard. To compare arnd contrast academic accomplishments before this
Board which 1s instructed not to judge "...the merits of a tenure
case...”" 1s to subvert the published criteria. There are simply no
eriteriaz calied "Kramer".

The Impact of such a comparative technique 1s to establish an
achievement bascline in licu of the published criteria. Yet such a
bageline can only be known after Lhe tenure decision, when a denial is
grieved to this Uoard, and Lhen only after this Board compares ard
contrasts the accomplishments of the individuals, deemed by the parties
to be in the "same circumstances", and then only after "same circumstances"

are proven to heve existed.
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There 1s created by this baseline concept an illusion of certainty
for the faculty ard Colleges alike. The alternative is for the Board
to hold hearings to determine who the baseline case will be in the
English Department, who in the Mathematic.s Department, who in Physics.
Only then can anyone be certaln in advance what the published criteria
mean. Yet, to do this means to ignore the bargalined wilsh of the parties
for the Board tc leave the merits of the tenure arbitration to the
academic community. It also makes the bargalned goal "...of improving
instruction..." incperative, since once a baseline competence is reached,
tenure is assured. It also renders useless Article XXII(4) which says:
"the only written material the President may conslder in making final
determinations shall be the material placed in the personnel file..."
How can this be done, if a compariscon must also be made to every other
terure decision in the past in order to determine whether some unpubllished
achievement basellne has been equalled?
Article VI, Agreement, erumerates Management Rights:
| (B} The right to direct employees; to determine
qualifications and criterda in...tenure...
situations to be applied in conformance with...
this Agreement...
(D) The right to take such action within the limits
of this Agreement, as necessary to malntaln the
efriciency of the Colleges' operatlons;
(E} 'The right to determine the means, methods,
budpreting and financlal procedures, and personnei

by which the Colleges' operations are to be
condueted.

A1l of these nepotlated rights apply in a tenwe decislon, as do
the previously referenced articles. To arpue that an achlevement baseline
method is now the correct method of granting or denylry tenure overlooks

these parts of the barpained Agreement, as well as ipnoring the "same
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circumstances"” Lest required by Mromo. Now the Board has created an
unkrwowable standard, and taken tenure decisions unto itself.

The Faculty Mederation ray not always agree with the Colleges'
declslons regarding the denlal of terure, or even the granting of tenure,
but the alternative which has now Leen created serves to remove the

declsions from the terms bargained by the parties.

VERMONT IABCR RELATIONS POARD

L

5/ James S.é}r‘ilson
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ORULER

Now, therefore, based on the foregoing findings of fact and for all
the foregoing reasons, the grievance of Dianc Fairchild and the Vermont
State Collepes Fuculty Federatlon, Local #3180, AFT, VFT, AFL-CIO is
ordered DISMISSED and is dismissed.

ot
Cated ihis ﬁ_‘&day of May, 1981, at Montpeller, Vermont.

LABOR RELATIONS BOARD
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berly B./ Cheney, Chai f
o~ .

7 : e -

- 188 -



