VERMONT LABOR HELATIONS BOARD

BURLINGTON FIRE FIGHTERS
ASSOCIATION v, CITY OF
BURLINGTON

DOCKET NO. 80-72

A e Nt

FINDINGS OF FACT, OPINION, AND ORDER

Statement of Case

This matter came before the Board on September 5, 1980, when the
Burlington Fire Fighters Assoclatlon ("Associlation") flled an unfair
labor practice charge against the City of Burlington ("City"), alleging
that the unilateral adoption of rules ard regulations during the course
of contract negotiations was a refusal by the City to bargain in good
faith with the Association. On July 10, 1981, upon request of the
Board, the Association submitted a 1ist of those sections of the rules
and regulations which they claim constltute unilateral imposition of
working conditions which are proper subjects of collectlve bargaining.
The Asgociatlon elted the sections crmuemir_u: commissioner's heardngs,
uniforms, promotlon, reward, and dlsability and sick leave. On August
12, 1981, the Board issued an unfalr labor practice complaint.

A hearing was held September 10, 1981, at the Board hearing room in
Montpelier. The full Board was present. Attorney Willlam Sorrell
represented the City. The Assoclation was represented by Attorney
Gilbert Myers, Requested Findings of Fact and Memorarda of Law were

filed by the Assocriation and the Clty on October 5 and 28, 1981, respectively.
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FINDINGS OF FACT

1. The Burlington Fire Department issued revised Rules and Repulations
in 1974 ("1974 Regulations"} (City's Exhibit G). The 1974 Regulations
were unllaterally adopted by the City.

2.  On July 30, 1979, the Association and the City entered into a
collective bargalning agreement ("Agreement") ef'tective for the period
July 1, 1979, through June 30, 1980, with the Agreement remaining in
effect until 1t was replaced by a succeeding Agreement (Joint Exhibit
#3).

3. Article III of the Agreement, Clty Functions, glves the Clty
the sole right to "establish and require observance of reascnable rules
and regulaticns”.

L, Article IIl also gives the City sole right to "schedule and
assign work to employees".

5. Article IV of the Agreement, Grievance Procedures, provides

that 1f a grievance 1s rnot settled at Step II, the Step III appeal 1s to
the Board of Fire Commissloners. If the grievance is rot resclved here,
1t may be submitted to final and binding arbitration pursuant to Article
V of the Agreement. Grievances regarding just cause for suspensions,
demotion, discipline or discharge as well as disputes between the parties
as to the meaning or application of specific provislons of other articles
of the Agreement may be arbitrated.

§. Artlcle 1X of the Agreement, Rates of Pay, sets a wage scale
for covered employees, such scale remaining in effect untll a succeeding

agreement. 1s reached.
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7. Article XITI of the Agreement, Health and Welfare, provides
the disabllity leave policy provided by the City shall remain in effect
for the term of the Agreement except as set forth in that article. Such
exceptions are listed. Article XIII, Paragraph (E), further provides:

Any nan absent from duty due to illness fur a period in
excess of three (3) days shall provide the City with
written verification of illness from a physician of his
choice. In any case where the City questions said
verification, it may request an examination,

8. Article XVIII of the Agreement, Miscellaneous Provisions,

provides in Paragraph (H):

The cwrrent practice of permitting firefighters to
change out of their work uniforms after 4:00 p.m. provided
that they do not appear elther on the apparatus floor or
ocutdoors not in the assigned urdform shall be continued
throughout the duratlon of this contract.

9. Statements cof Policy of the Agreement provide the wearing of

baseball hats (sic) by firefighters shall be optlonal after 6:b0 p.m.
10. Negotlations for a successor agreement to the Agreement commenced
in March, 1980.
11. Amory the propeosals of the Asscclation at the commencement of
negotlations were:
a. to amerd Article IV of the Agreement to provide for
the deletion of the Step III appeal of grievances
to the Board of Fire Commissloners;
b. to amend Article IX to Increase wage rates;
c. to amend Article XIII, Paragraph (E) so that "three
(3} days" beccmes "three (3) work days. Also, the
Assoclatlon sought the deletion of the sentence
"In any case where the City questions sald veri-
fication, 1t may request an examination;”
d. (o amend Article XVIII, Paragiaph (H) by adding the
sentence: "Firefighters shall be allowed to wear

ary casual apparel when reporting prior to rell call."
(City's Fxhibit B)
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12. 'The Assoclation made no proposal concerning promotlon.
13. The City unilaterally revised the Rules and Regulations of the
Burlington Fire Department on May 19, 1980 (1980 Regulations”}. The
1980 Regulations were printed and distributed to members in July of 1980
(Joint Exhibit #2). They were effective at the time of their distribution.
14, In June, 1980, the Assoclation declared negotiations with the
City' had reached an irpasse and asked Joel Cherington, Commissioner of
Labor and Industry, to appoint a mediator.
15. At the time the 1980 Regulaticns were made effective, the
parties were ergpged in mediation in their contract negetiations.
16. Article IIT of the 198G Regulations, Disability Leave, (Pg.
10-12) is the disabllity leave pollicy provided by the Clty referred to
in Article XITT of the Agreement (see Finding #7). This disability
leave policy was rot contained In the 1974 Regulations.
17.  Section 201 (Pg. 2} and Chapter 13, Section 27 (Pg 30) of the
1980 Regpulations are identiecal. ‘They provide:
The fire commissloners shall have full power to try amd
determine all complaints against any member of said
department, and to remove them, or any of them sumarily,
or on corvletion of insubordination, neglect of duty,
Ineompoteney ot violation of the rules, repulations or
ordircmces poverridrng, sald department. The fire comissioners
shenl b alio tove e power, upon L pecomendation of tie
chief englneer, to make such changes in the positions held
by any member of' the department, either tc remove him or
place him in a subordinate positlion, as they may deem for
the best interests of the department.

This language is taken from Section 201 of the Burlington City Charter

(City's Exhibit A), and was contained in Section 192 of the 1974 Repulatlons

(Page 5).

~382-



18.  Chapter 19, Section 8 (Pg. 39) of the 198C Regulations
provides:

Outside of quarters the cap shall be worn straight upon
the head. Uniform coats shall be kept clean and
pressed and shall be kept buttoned; the pants shall be
kept pressed and the shoes polished. The wearer of the
uniform shall keep his hards cut of his pockets.

This same provision was contained in the 1974 Regulations (Pg. 29,
Sectlon 9).

19.  Chapter 19, Section 11 {Pg. 39) of the 1980 Regulations
provides:

(a) Members may wear their class "B" uniform in full
when reporting for duty at their respective stations
and when leaving after completing thelr tour of duty.
(b) Members shall be in full class "B" uniform for
roll call.
{(¢) They may change out of thelr class "B" or work uniforms
after 4:00 p.m. provided they do not appear elther
on the apparatus floor or ocutdoors not in the assigned
uniform.

No such language was contained 1n the 1974 Repulations. ‘The 1974
Regulations provided: 'eluss "B" uniforms at all times in station.' (Pg.
29, Section 10).
20. The concluding paragraph (Pg. 40} of the 1980 Regulations
provides:
NOTE WELL
Merbers of the force will understand that these
rules ard regulations are not intended to cover
every case which may arise in the discharge of
thelir duty: Something must necessarily be left
to individual Judgment and discretion and according
to the degree in which they show themselves possessed
of these qualitles, and to thelr zeal, activity and
Judgment on all occasions, will be their claims to
future promotion and reward.

The same paragraph was contalned in the 1974 Regulations (Pg. 33).
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2l. The parties were unable to resolve their nepotiations dispute
at either the mediation or fact-firding stage. The parties did, however,
agree with the fact-finder to amend Article XIIT, Paragraph (F) by
changing "three (3) days" to "three (3) calendar days" (City's Exhibit
0.

22.  'The City has authorlzed labor disputes to be resolved by
birding arbitration pursuant to 21 Vsa §1733.

23. The parties submitted their dlspute to final and binding
arbitration. In its report, issued April 7, 1981, the arbitration panel
determined;

a. the request by the Association to elimlnate
Step III of the grievance procedure was denled; and

b. firefighters would be given an 8 percent across~
the-board increase retroactive to July 1, 1980.
(C1ty's Exhibit C)
24, Purther changes$ proposcd by the Assoclation that are listed in

Findingr #11 wore not Incorporated lnlo a Tine) Mrvoerent.

QPINION

The issue before us 1s whether the City viclated its duty to bargain
in good falth through its 1980 promulgation of revised Fire Department
Rules and Regulations, and thus committed an unfalr labor practice under
21 v8A §1726(A) (5).

At the outset, we address whether this issue 1s moot since, subsequent
to the filing of this charge, the parties have had their negotiations
dispute resolved through final and binding arbitration. Nonetheless, we
bl Tove Tt 10 foportant o deefde this Tooue sinee there 1s a contTnniyr

digpmte beltween the parties over the ripght of management to promulgate
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Rules and Regulations during the course of negotiatlons. We believe
this is the type of case which 13 "capable of repetition yet evadirng

review”, 1n re J. 3, Juvenile, 139 Vt & (1980); BHoard of School Comndssioners

ol Rutland, 2 VLRR 240 (1979); wd thus should not be dismissed as moot.
Moreover, this is the flrst negotlations dispute we have had before us
where the partles have voluntarily submitted a dispute to final amd
binding interest arbitration. Interest arbitration has galned increased
acceptance in the public secter, although it is not without its critics
{e.g. "Interest Arbitration in Public Fmployment: An Arbitrator Views
the Proceuss", Tim Bornstein, labor law Journal, Pebruary 1978, pg. 77-
86. "Arbitration and the Law: A better way", Arvid Anderson, labor Law
Journal, May, 1979, pg. 259-67). Thus, resolution of the underlying
issues here is inportant to glve the instant parties and other parties
using Interest arbitration puidance for the [uture.

in Chester Fducation Association, 1 VIRB 426 (1978), we determined

that it Is an unfair labor practice for the employer, in the gulae of
issuing “"regulations™, to unilaterally change conditions of employment
during the course cf negotiatlons prior to the exhaustion of mardated
statutory lnpasse procedures.

In the case before us, the City makes & two-pronged argument.
First, they state they rave the right to promlgate Rules and Repulations
at any time if they do not change conditions of employment. There were
no such changes, the City arrues, mule through promulpation of the 1980
Repulations, and thus the issuance of the 1980 Regulations was proper.
Second, even 1t 1t 1s found the 1980 Repulations chinged conditions ot

employment, the Clty contends its issuance was proper because "impasse™
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had been declared by the Assoclation., The Asscclation declared impasse
in June, 1980, ard asked the Commissioner of labor and Industry to
appolnt a mediator. The 1980 Regulaticns were promulgated in July,
1980. Thus, claims the City, they were well within their rights.

We treat this second argument of the Clty first. The City's
pesition concerning its rights after "impasse" 1s contrary tc our holding
in Chester, supra. There we.decided mandated statutory impasse procedures
must be exhausted before management can make unilateral changes in
copditions of employment. An "impasse" in the public sector has a
significantly different meaning than it dees in the private sector.

Under the Municipal Employees' Law declaration of "impasse" simply means
a unilateral determination to utilize statutory diapute resolution
procedures. Declaration of impasse under our statute, in contrast to
private sector cases, does rot meanh the parties have reached a genulne
deadlock; that they have irreconcilable differences. Instead, 1t merely
represents a reallzation that third-party asslstance 1s needed to continue
productive burgaining.

The New York Public Employment Relations Board has, in a serles of
cases which we find pertinent to our law, clearly drawn the distinction
between an "impasse" and a "deadlock" in determinlng when management may
make u unilateral change. The New York Board has ruled management must
negotiate in good falth to the point of deadlock before making any

unilateral clianpes in an expired agpeement.  Deer Park Union Free School

District, 18 PLREB 3008 (1981). [ilton Central School District, 4 Peili

3038 (168l). A "duadlock" oveurs after mediation, fact-finding, arxd
conelliation have tailed to produce a resolution of the dlspute. 1n

Deer Pavk, supra, for example, the Board declded no genulne deadlock
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exlsted between the parties when the statulory fact-finding process had
been indtlated but not completed, and found management had cammitted an
improper practice by unilaterally contractlig out driver educatlon
positions,

The parties in the instant case submit negotlations disputes to
binding arbitration pursuant to 21 VSA §1733. 'This procedure has been
adopted by a vote ol' the City, and thus 1s a marndatory process. 21 VSA
§1730{2) prohibits strikes once the parties have submitted a dlspubte to
final and bindiry; arbitration. Similarly, our Chester rationale prohibits
management from ever making unilateral changes In conditions of employment
where a mandatory procedure exists culminating in binding arbitration.

In such a system there 1s never a legal "deadlock".

Accordingly, the Clty promulgated the 1980 Regulations at a time
when the Clty was not permitted to implement unilateral changes in
conditions of employment. The actual act of promulgating the 1980
Repulations was not in itself an unfair labor practice. Management has
the right to issuc such regulations as long as thelr content does riot

af'fect requlired sublects of bargalning. e.g. Maply Dlesel Co. v. NLRY,

45l F2d 303, 78 LRRM 2993 (CA7, 1971).

We now must determine whether the 1980 Regulations changed condltions
of employment. 'The Assoclation contends that sections of the 1980
Regulations dealing with the followlng subject areas constituted unllateral
changes 1n conditlons of employment: commissioners' hearings, disability
and sick leave, promotion and reward, and uniforms.

We have examined the areas of commlssloners' hearings, disablility
ard slck leave, promotlion and reward, and 1t i1s evident the promulgation

of the 1580 Regulations resulted in no changes of corditions of employment
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in these areas. The 1980 Regulations are simply republications of what
was contained in the 1974 Regulations or of work rules validly existing
elsewhere, and did not result in any chenges in conditions of employhent.
The remaining issue before us 1s whether the 1980 Repulations do
change conditlons of employment with regard to wearing of uniforms, The
first question to be resolved 1s whether the wearing of uniforms is a
subject management was required to negotiate. The Municipal Employee
Relations Act seems sufflciently ldentlcal to the Federal Act to require
that a distinction be drawn between negotiable and non-negotlable subjects,

See Vermont State Colleges Faculty Federatiocn v. Vermont State Colleges,

138 vt. 451 (19803, 21 vBA §1725 requires the parties to "bargain in
good faith with respect to wages, hours, and conditions of employment
as:
any condition of employment directly affecting the economlc
clrcumstances, health, safety, or converndence of employees
but excluding matters of managerial prevogative...

Managerial prerogative 1s defined in 21 VSA §1722(11), as "any rwn-
bargainable matters of inherent managerial policy".

The wearing of uniforms may directly affect the "convenience" of
omplaoyees by lessening thelr personal comfort amd inpacting on thelr
off-duty time if they have to wear uniforms to and from work. Alsoc,
wearing uniforms may affect the "ecornomle clreumstances" of employees if
employees are required to pay the cost of cleaning and repairing the
unitorms, Thus, the wearing of umiforms is a required subject of baryainlng.

We will rind the City engaged in an unfair labor practice if the
1980 Regulations do change conditions of employment with regard to

wearing of undforms or if the City refused to bargaln on the subject.
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The 1974 Repulations provided firefighters shall wear their class
"B" {or work) uniforms at all timeg in the station. Subsequent to this,
in negotiations for the 1979-80 Agreement, the parties negotiated a
provisicn permitting firefighters to change out of their work uniforms
atter 4:00 p.m. provided they do not appear cither on the apparatus
floor or outdoors not in their work aniforms.  In nepotiations lor the
successor neeenent, Lhe Association sourht to add the followlnge sentonce
to the Agreement: '"Flrefighters shall be allowed to wear any casual
apparel when reporting pricr to roll call." The City, wlthout negotiating
with the Union, Included the followlng language in the 1980 Regulations;
(a) Members may wear thelr class "B" uniform In full
when reporting for duty at their respective stations
and when leavling after completing their tour of duty.

(b} Members shall be in full class "B" uniform for roll
call.

Lt 1s unclear whether this language resulled 1n any change in
conditions of employment for the firefighters. There Is no evidence
pefore us indicating any change. It is true the language represents a
change from the larguage in the 1974 Regulations. However, it may be
simply a verbalizatlion of an established procedure, and represent no
change in conditions. In any event, nothing in the record substantlates
a change occurred. The Assoclatlon, as the initlator of the unfair
labor practice charge, has the burden of demonstrating whether any
change was effected. They have failed to do so.

Also, we cannot find the City refused to bargain on the subject of
untfore:.  The Acooelation noade o preposal o the subJecet. In nepot intions,

and it was neot Included in the £'inal agreement. ‘'his, standing alone,
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is not evidence that the City refused to bargain on the subject. The
burden is on the Assoclation to demonstrate the City refused to barpain.
There 1s Insufficient evidence to establish this fact. Thus, we do not
find the City engaged in an unfalr labor practice.

Thls controversy, does, however, demonstrate that whenever management
promulgates Rules and Regulations during the course of nepotiations the
employees' representatives may regard the action as undercutting bargaining.
Management should be sensitlve to the impact implementing new rules
during negotiations will have, ard at a minimum should advise the Association
concerning the necessity and substance of the promulgation of the Rules

and Regulations prior to thelr lmplementation.

ORDER

Now, therefore, bazed on the foregoing findings of fact and for all
the Corepoing reasons, we indg the City of Buriinrton did not violate 21
VSA 1720l (n), und, acvcordingrly, ithe unfalr nbor practice camplaint
in this matter 1 ordered DLSMISSED and ls DLSMISSED.

r!!
Dated this /i day of December, 1981, at Montpelier, Vermont.

W’dicp : LABOR RELATIONS BOARD

(s

/1
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