VERMONT LABOR RELATIONS BOARD

GRIEVANCE Of: )

DOCZET NO. 80-05
EDWARD LYNN GODDARD )

FINDINGS OF FACT, CFINION AID ORDER

Statement of Case

On August 14, 1980, the Vermont State Erployees’ Association, Inc.
(hercinafter "VSEA™) filed thls prievance with the Vermont Labor Relations
Board on behalf of Idward Lynn Goddard, Correctlonal Shift Supervisor at
the Chicttenden Conmunlty Correctional Center and momber of the Non-
Manarement Unit (herelnafter "Grievant").

Grievant alleges that his dismissal for using force on an inmate
(hereinafter "resident') violates Article XV of Lhe coliective barmuining
agreerent. nepotiated by the VSEA anj the State {hereinafter "fgreement')
in the fellowlng respects:

1) No Just cause existed for his dismissal;

2)  The progressive discipline requirements of
Agreement were not followed; and

3)  1he alleged basis for the dismissal does
not constitute pgross neglect of duty.

A hearing was held in the Board hearing room in Montpelier on
Junuaty 8, JO8L.  Bowrd menbers Kimborly B. Choney and Willias G, Kemsley,
Sr. were present. Michael R. Zimmerman represented Grievant. Berrett
k. Greene represented the State, Requested findings of fact ara momoranda

were Tiled by VSEA ard the State on January 22 ard 23, respectively.
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FINDING.) CF FACT

1. ¥rom March 1, 1970, to July 16, 1980, Grievant was continucusiy
employed by the State of Vermont, Department of Uorrectlons. From March
1, 1976, to Jaruary 22, 1979, Grievant was a Correctional Officer, a pay
scale & pesition. On January 22, 1979, Grievant was promoted Lo the
pesition of’ Correctional Moreman A, pay scale 10 positicn (Uricvant's
Exhibit #2, pase 2; Orievant's Exhibit #2, papge Y; Gricvant's Exhibit
#1, pages 3 ard 4). Grievant occupied the position of Correctional
Foreman A from January 22, 1979, until August 3, 1979, at which time
Grievant's position Litle became Correctional Shift Supervisor, also a
nay sesie L0 position (Geievant's FKaniblt 42, oo 1oang 53 Crievant's
Lxhibit #1, papgeo 1 and 2). Grievant occupled the position of Correctional
Shift Supervisor until his dismissal on July 1€, 1980 (Grievant's Exivbit
#9).

2. Grievant's workplaces during his time of erployment were the
Correctional and Diagnostic Treatment Facility at St. Albars, Vermant
(from March 1, 1976 to April 16, 1972} and vhe Criticrden Conmunity
Correctiornal Center in Scuth Burlington, Verment (from Arril 16, 1678 to
July 1€, 1980).

3.  During his employment, Grievant recelved ro suspensions from
duty, no letters of reprimand, and no demotions. He received one cral
reprimand, in January 1978, for tardiness.

L, Grievant, during the course of his employment, receivod scven
letlers of pralse or commendaticen., Three of the letiers praised his

performance as a line officer in Lmproving the arpeorunce and pes

of a winy, responding to ineidents promptly, and foliowing all orders of
his supervisors. A further letfer commended hin conduct al o courtroom
appearance.  MAobher remarked on the "preat benefit" of his insighis and
comments al a training session. In another letter, he was forvally
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cumnended, alorg; with anolher correctlonal officer, for resculryg; two

prior residents from hanging themselves. Flnally, Grievant was thanked

for his assistunce in implementing a new schedule for supervisors (Grievant's
Exhiblt #4).

5. Grievant received four annual evaluations of his performence,

On ore of the evaluatlons, Grievant recelved an overall raving of U
("frequently exceeds job requlrements/standards").  On Lhe other Lhrce
annual evaluations, he recelved an overall raling of 3 (Mconsistently
meets job requirements/standards"}. On two occasions, the rating official
noted that Grievant did not let his moeds interfere with the perforvance
of his dutles.

6. Grievant, like any other correctlional offlcer, was ciposed to
an element of danger. Residents {requently assault their custcdians
and, not infrequently, convey threats of physicai harm.

/. Grievant was personally subfect to abuse amd violence by
residents.  On December 11, 1976, Grievant was involved in an incldent
during, which he was spit at and scraivched by a resident. As a resuit cof
that incident, Grievant was ilnjured {Grievant's Exhibit #%, payres 1-4).

In addltion, on Jarmary 4, 1978, Grievant was attacked by a resident.

As a result of that attack, Gricvanl was injured and wnable to work for
seven days. Grlevant recelved a Workman's Compensation award for termporary
total disability for those seven days as a resuit of that incident
(Grievant's Exhiblt #5, papes 5 and 6).

8. On June 6, 1980, Grilevant was a Correctional Shift Cupervisor.
His dutles wele Lo supcervise the nightshirt st Chittenden Conmunity Correctional

Center "and ersure that all security and custodial funclions are onforced."
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He was required to "report any wwmsual ineidents to the proper authority
and complete a wrltten report following his tour of duty".

9. While he was a student, Grievani partlcipated in amateur
boxing. In addition, shortly after he was hired as a Correctional
Officer, Grievant underwent an 80-hour training course required by the
Department of Corrections, part of which dealt with the use of force by
correctional officers.

10. At some point before August 29, 1578, the administration at
the Chnltienden Community Correctioral Center promulpnted the "Burlington
Facility's Personnel Rules and Regulations". In general, those rules
set forth standards of conduet for staff members of the facility.
Section 17 of those rules provided as follows:

#"No employee or volunteer shall ‘use force' agpinst a
resident except within the guldelires of the Burlington
Facility and Department of Corrections policy bulletin
#10L1. Policy will be taught in tralrdng, but it is
the responsibility of each employee to know."

The lasy page of those rules provided, in pertinent part, as [ollows:

"There are flve categories of discipline in order of

severlity:
1 Ol reprlmand
2. Written reprimand
3.  Suspension without pay
LR Demotion
5. Dismissal

This facility subscribes to a policy of progressive
discipline. Hepeated offenses warrant increased
discipline, and serious offenses Jdraw hipher penaltics
than lesser offenses, *¥Indicatos suspension op
alomissal and may occur at first oftense.”

(State's ixhitit wf, papes 3 wd &)

>

tem 17 of the riles 1s proceeded by an asticrisk.
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11. On August 29, 1978, Grievant signed a memorardum, which provided

as follows:

"I have read the Personnel Rules ard Repulations, I
have had the opportunity to review Lhis Information
in its entircty, and have also had an opportunity to
have my questions answered by my Supervisors. I
completely understand my responsiblility in these areas
and urderstand I will be accountable for following
these Rules and Regulations.™

(State's Exhibit #10)

12. Policy Bulletin 1041, referred to in the above rules and

regulations, provides, In pertinent part, us follows:

"Sourd correctional practices minimlze the
necessity for using force." (Page 1)

"At all times, correctional employees must be
consclous of thelr obligation to use cnly as much
force as is needed to accomplish their objectives.”

(Page 1)

"Force may only be applied where there is
direct and imminent threat of escape, or when the
resident presents an imminent threat of bodily
harm to himself', an employee, another resident,
or any other person, or when all other avallable
alternatives to effect lepal order have been tried
and faiied." (Page 2}

"Bmployees are permitted to
force or restralnt necessary to
order, such as an order to move
one place opr another. They may
of" force or restraint necessary

use the degree of
carry ocut a legal
a resident from
nlso use the degree
to maintain order

within the facllity... {(Pay2 3)

"In no case is it justifiable for an employee
to retaliate In kind apainst an limate because
that enployoc has been abuscad by an inmite.  An
ciployee's une of any punitive wnckion on bis oW
L3 ¢learly torbidden.” (Piyme 3)
(Srste's vxhibiv #9)
135, When he went to work on June 0, 1980, Grievant was not in a
rood mood, and was not lookdng forwara to going to work. A rusber of
things had contributed tc his atvitude, and were on his mimd as he went

T wori s
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(A) Recently he had had trouble with his third shift staff
calling in sick at the last minute. This had made 1t difficult for
Grievant, the person in charge on that shift, tc find replacements in
order to have full staffing on the third shift;

(B) Because of a burglary at his home in February of 1980,
Grievant's wife was frightened of belng alone at night, and Grievant was
concerned about his wife's well-being;

(C) Grievant was in arrears in child support payments to his
former wife.

14. Grievant arrdved at the facllity at approximately 11:10 P.M.
on June 6, 1980. His shift was to start at 11:30 P.M. Almost immediately
af'ter his arrival at the facility, Grievant was advised that there had
been "trouble". Gr-ieva.nt proceeded to the booking room where Mr. Dineen,
second shift supervisor, could be found, In order to ascertain the
nature of the "trouble".

15. When he arrived at the bookdng room, the first sight that
greeted Grievant was that of resident Burke, who, sitting in a chair,
had been crying, and was bleeding from the nose ard ear. Burke*s face
was puffy. Dineen was with Burke and told Grievant that Purke hed told
him that he had been beaten by resident Jeff Robarge. Burke had also,
as a result of the beating, requested that he (Burke) be placed in
protective custody.

16. On June 6, 1980, Burke was between 28-30 years old, welghed
between 135 and 140 pourds, was of slight bulld, ard was about 579"
tall. Grievant knew him as an "informant" and a "mouthy" prisoner, but

not an assaultive one.
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17. On June 6, 1980, Robarge was about 18 years old, weighed about
180 pourds, powerfully bullt (like a weightlifter), and about 5'8" tall.
Grievant had known Robarge since about March of 1980, and kmew him to be
2 troublemaker and violent (i.e., attacidng guards and other residents).

18. On June 6, 1980, Grievant welghed about 250 pounds arvd stood
about 6'3" tall.

19. When Grievant saw Burke's conditicn and learned that Robarge
had assualted him, Grievant felt angry at Robarge. He felt angry because
of the long history of assaults on residents by Robarge. Grievant "felt
he (Robarge) had done enough.” Grievant determined to move nim from the
medium security area (or "MA", as it was called) to the maximm security
area (or "Special Adjustment”, more commonly lmown as "SA"). It was
standard procedure gt the facility to mcve residents to the maximm
security area from other, less secure, areas when a resident became a
danger to the safety of other residents.

20. Grievant knew on June 6, 1980, that the proper method for
moving a resident was to (a) make a "show of force" by using several
officers for the move, and (b) carrying ard, 1f neceasary, using "restraints"
(such as handcuffs, leg irons and the like). The purpose of this method
was to avold trouble.

21. Grievant was offered asslstance in the "move" of Robarge;
however, even though he knew he should use other offlcers, he was feeling
angry amd declined assistance. He sald he would go to Robarge's room
alone. Even though he knew he should carry "restraints" and that they
were readily available to him, he declined to cbtain them.
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22, Grievant left the booklng room and proceeded toward LA where
Robarge's quarters were located. Althcugh he was angry, Grievart did not
walk toward Rolarpe's quarters with the intentlon of assaulting Robarge
and "paying him back" for his assault on Burke. When rievant arrived
at the MA Unlg, he asked Correctionzal Officer Harmon, wheo was cn duty in
the MA Unit, which room was Robarge's. Hurmon told Grievant that Robarge's
room was Number 2, ard Grievant, followed by Harmon, proceeded to that
100M.

23, Robarpe's room measured approxinately §' x 12'. It tad a
tollet, a sink, and a bunkbed. Across the entire length of the back
wall of the room was a shelf which could te used as a desk. Wren Grievant
entered the room, Robarge was sitting on the shelf, his back against the
side wall, and his feet and legs stretcher; out upon the shelf.

24, Grievant entered Robarge's roon alone, Correctional (fflcer
Harmon remalning in the hallway Jjust outs de of the room. Wher he
entered the room. Grievant sald to Robarpe, "Come on, Robarge, you're
going to SA." Robarge said, "For what?" Grievant replied, "For assault."
Robarge sald, "T didn't assault Burke." urievant hadn't mentioned
Burke's name to Robarge, and the fact that Robarge mentioned Burke's
nam: confinmed to Grievant that Robarge had perpetrated the assault on
Burie.

25, Grievant and Robarge br efly discussed the move to SR, Grievant
tel ing Robarge that he (Robarge) was golng to SA, Robarpe refusing to
go. Finally, Grievant approached Robarge, who was still sitting on the
shelf', pushed Robarge's legs off the shelf, prabbed Robarpe by the back”

of Ids neck, ard gave him a shove irough the door of the room.
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26, Board's Exhibit #1 1s n :chematic drawirng of the pertinent
pats of the floor plan at the Ch .tenden Community Correctional Center
in South Burlington, Vermont. Th letters A, B, C, and D were marked
on it by Grievant. References mac: to A, B, C, or D respectively are
intended to refer to the areas mar <ed as such on Esard's Exhibitc #1.

27. As Robarge passed throw a the door of his roam, he suddenly
spu around, so that he was faclny Grievant, and guickly raised his
fists to about chest level. At ti;at time, Robarge's position ¢id not
app :ar to be assaultive. Grievant then pushed Roburge against the
hallway wall {Board Exhiblt #l, Area A), and Robarge raised his arms to
cover his face, his Innds resting on the op of his head. Grievant then
struck RBobarjpe with O to 8 quick blows to his arme and shoulder;. The
blows were delivered with half-closed fi: g, the heels of Grievant's
hards {ratber thun his knuckles) making o« ntact wilh Robarge’s arms amd
shoulders. The blows were wide and from L:e slde, rather than straight
in. 'There were no blows to Robarge's torsc, face, or head. The blows
were delivered with a force somewhat greater than a slap.

28, Immediately following, Harmon held on to Robarge to restrain
him because Harmon expected that Robarge might retallate,

29, From the creditable evicence before us we find that a'. no time
did Robarge retaliate, attempt to retallate, punch, purch at, s:rike, or
swing at Grievant or anyone else, and nelther did he attempt to do so.

30. Griovant, leaving Harmon behind in the nodinm securdvy area,
contlnucd Chovityr ot pushing Bobueye toward o cortidor lobelled B oon

Board's Fadilbit #1, having his hane on the back of Robarge's neck.
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31, Lumediately upon enteriug the e rridor, Crievant and Robarge
were no longer in the presence of Harmon, but were in the presence of
Correctional Offlicer Stanton and other Correctionul Offlcers.

32. At or near the point marked B on Board's Exhibit #1, after
Robiwrge had stiffened his legs and was not walidny: forward voluntarily,
he uscd abuslve language. Crlevant pushed him up against the wall and
arain struck him, rapidly and in the same manner s previously. Again,
Robarge "covered up" in self defense, and did not attempt to retaliate.

33, After the incident at the point marked B, Grievant continued
pushing Robarge down the corrideor in the direction toward the point
mari.ed C, all the while accompanied by Stanton.

34. Grievant, Robarge, Stanton passed through the electrically
controlled doorway separating the :orridor from the area near tne control
roc;, and they proceeded in much tie same halting fashion as previocusly
to tne point murked C. At that point, Robarpe vas still balking and
usir. ; abuslve languape and Grievart was still push' ng him from behind
unas.sisted by any other officer., At no point did rievant requast assistance
or call for the application of restraints.

35. At Area C, Grievant again struck Robarge in the same manner,
and urder the sume conditions as previocusliy.

36. Grievani, Robarge, and Stanton jassed th ough the elestrically
controlled door secparating the area marked C from he corridor imarked D,
proceeding toward the point marked D in the same v inner as previously.
Agan, at the point marked D, Orievant struck Roburge In the same manner

and under the same conditlions as previously.
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37. All during the passage { Hobarge and Grievant fram the point
marked A to the point marked D, £ anton did not interfere with or attempt
to assist Grievant. He had been n the job only for a few days, and he
diu not feel he should Interfere.

38. [Finally, after Grievant iad struck Robarre during the fourth
incident (at that point marked D), Stanton did take hold of Rebarge;
ard then Grirvint and Stanton Lopy ther, with Robarye betweon thom,
wal.ed Robarge backward (a not unc xmmon technique) without further
eve 1t, finally locking him In the .ooking area.

39. In total, Grievant struc< Robarge at four different areas
altog the route from Robarge's roca to the booking area, Along the
ent’re route, hobarpe was loudly ubusive (using "jailhouse profunity"),
ant uncooperative.  Robarpoe, retusing to wilk, would stiffen his arms
anc leps so as Lo make more difficult Grilevant's attempt to "move" him.
On —ach oceasion Grievant delivered gulck side blows (not straisht in)
with half-¢losed fists, the heels of hls lands making eontact with
Robarge's arms and shoulders. On each oc. asion, Robarge covered his
head and face with hls arms, hands restiny on the top of his head. On
none of these occasions did Grievant direct (or land) any blows to
Robarpe's head, face, or torso. On each of these occasions, the force
of the blows was slightly greater than a s"ap. At no time did drievant
attempt to use other (li.e., non-striking) avallable alternatives in
order to move Robarge from his room to the SA unit or sock assistance
from other officers.

#0.  On cuch of these occaslons, Griv ant struck Robarge in order ’
to encourne him (o be more coopcrative 1 the move from MA to 34 (or,
in other words, to "smarten him up"). GCr evant testified he hit Robarge

bec wuse he was arngry and felt Robirge descrved 1t.
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L1. Gricvant admits he did | ot follow estab. ished policy zoncerning
the use of force 1n moving Robarge .

42, Correctional Cffice Star..on had worked i t the Correctional
Cer.iver for three days at the time »f this incident. Immediately preceding
the first time he saw Grievant sti-iking Robarge (at the point rarked A),
Stanton was in a training session regarding the ui.e of force. Stanton
testified that the ft;rce used by ' rievant was unnocessary and rot consistent
with the use of force tralning he (Stanton) had roceived. In a report on
the incident, Stanton wrote that { +levant was "purmeling' Robarge (State's
Ext ibit #7). liec testified Lthat h used the term "pummeling” because of
the repetition of blows Grievant wded on Robarm-.

43. Af'ter Grievant and Stan on managed to get Robarge to the
boodng room, Grievant decided to leave Robarge ir the booking cell for
the rest of the night, rather tha:. in SA, as he hi.i originally planned.
The reason Grievant rade that decision wa: that he did not want to risk
furtner trouble from Robarge in SA (i.e., yelling, flooding area).
Grievant, having made that decision, left the booking room and went
about his other duties.

44, Correetionnl Offieer Stanton re ained in the booking room
af'Ler Gricvant lelt. Robarge was not wea: ing a shirt (as was hls wont),
and Stanton was able to see that Robarge tad no black and blue marks or
brulses on his amms or shoulders, and tha. Robarge was not otherwise
injured. Stanton also observed that, art:r Grievant left the booking
room, Robarge was laughlng and wearing hi: usual "wiseguy" grin.

5. Robarge nover received medical ttentic: for having been

struck by Grlevan. and never complained : sout the incldent.
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L6, Bulletin #1041 (State's Exhibit 49) reads;

"When force must be used oi. a resident, the
employee(s) involved will notify his immediate
supervisor as soon as the incldunt requiring
the use of force s ended. In additlon, a written
report will be sutmitted to the Superintendent
within 24 hours staling the names of Lhose
involved, time, placc, and clicumstances of the
Lneldent, and a desceription of the furce used.”

(Page U)

47. Grlevant admitted that on June 6, 1980, he was aware that he
wis required to witite a so-called "use of Force" report for his superiors
within 24 hours after striking Robarge.

L8. Grievant made a decision, within 24 hours after striking
Robarge, not to write a "use of force" report of the incident in which
he struck Robarge. Grievant offered no reason in testimony why he did
not file a report. We find that be did not file a report because he
attempted to conceal the fact from hls supervisors that the incident
with Roburge had happened.

49. Philip A. Scriptuwre, Jr. was the superintendent of tha facility
al Lhe tine ol Lhe ineldent. The rirst knowlodpe Superintendent Ceripture
had of the June €, 1980, Incident between Grievant and Robarge came
indirectly when, in early July, during the course of speaking to Correctional
Officer Poluaria about allegations thal he had used excesslve fcrce onan
irmgte, Polaria told the superintendent that a supervisor (meaning
Grievant) had used force on an ilmmate., Superintendent Scripture ordered
an invesiigation, which was conducted on July 7, 1930.

50, Onodudy 7, 19805 au et o1t the Investipatlon, Gricvant was
ordered, by Corrections Counselor Supervisor B, Richard Wright, to write
a "use of force" report regarding Grlevant's use of force on Robarge on

June 6, 1980.
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51. Grievant submitted the :iequested report on .iune 8, 1980, In
the report, Grievant wrote, "At 1w time was undo (sic) force used during
this move." (State's Exhibit #1). Officers Stanton and Harmon also
suomitted reports on the lncldent (State's pxhibits f1, #7).

52, Superintendent Scriptw e reviewed the evidence gathered as a
result of the investigation (State's Exhibits #1, #4, #7), and, in
addition, Grievant's personnel file. In addition to the letters of
commendation (Grievant's Exhibit #4) and performance evaluations (Grievant's
Exhibit #3) fowxd in Grievant's official perscrmel file, Superintendent
Scripture took into account an incldent whichn had occurred on, or shortly
Lefore, May 29, 1978, at the St. Albans facility (Grievant's Exnibit
#11). At the time of that incident, Mr, Scripture was the Asslstant
Superinterndent at the St. Albans facllity, and Grievant had recently
transferred from the St. Albans facility to the Burlington facility.

The iacident occurred when Grievant visited the St. Aibans facility,
during off duty hours, in order to plick ur some ferce posts he nad
ordered.  Oricvint was clutting with Mark dchoond, an on-duly supervisor,
when a resident, without authorization, walked off with a roll of tape.
M. Richmond asked Grievant to get the tap: away from the resident, and
Gricvant, even though off-duty and not subl ect to the orders of Mr.
Richmond, complied with the requesi. In the course of retrieving the
tape from the resident, Grievant had to us. a slight amount of force to
take the tape away from the uncooperative Immate. The result of the
incident was a memorardum, which was placed in Grievant's officlal
personnel file (Grievant's Exhiblt #11), frcm the superintendent of the
facility, wherein Grievant was required to obtain advance approval for

further visits to the St. Albans facility. 1w memoranduri, how:ver,
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ud¢s not criticlue Grievant for ilie use of force on the resident,
alihough Superintendent Scripture did cite the use of foree during that
Bri-ident as one obf thie factors In his declsion in this case.

53. On July 14, 1980, following the investigation of the incldent
in question, Grievant was asked by Superinterdent Scripture to explain

hi: corduct in moving Robarge from his riom to the SA Unit on June 6,
19..0.

S4. At that time, Grievant declined to discuss the matter, but
expressed his intention to neither change rmor add to his “use of force"
report.,

«

55. On July 16, 1980, Superintenden'. Seripture dismissed Grievant
bmediately and personally served a dismi:sal letter {dated July 16,
1980) vn Grievant. The letter, :ipned by Superinterdent Seriptare,
provides, in pertinent part, as follows:

"This letter is to advise you tha: you are hereby being
dismissed from the position of Night Shift Supervisor
at the Chittenden Correctlional Center...effective
inmediately on July 16, 1980, for' the following reasons:

1}  On or about June G, 1980, a% the Chittenden Center,
you did unnecessarily beat and strike resident
{Inmate) Jeff Robarge. This action 1s contrary to
rule #17 of the Chittenden work rules; {sic)

"No employee...shall use force against a resident
except within the guidelines of the Burlington
facility and Department of Correctional (sic)
policy bulletin #1041,

2)  Umnecessarily beating and striking o resident (irmatc)
conslitutes pross nepleet of duly as well as corruct
which places in jeopardy the life and health of o
person under the em loyee's care; conduct for which
one maybe (sic) dis issed without prior notice or
pay, in accordance .ith Articie XV, Secticens (3a) and
(3d) of the State Eployee's barpaining Agreement,

0n Ausust 29, 1678, you were informed and you so indlcated

Inerithy, tial you were awun tirt you would Lo held

accountabbe Por o viosabtions off Yhe mdoen of the fLoiifivy.

Rule #17 is desipna.ed as a vule for which one cculd

be suspended or dismissed upon Pirst oflense."
(Crievant's Exhibiv #9)

=121+



56. As superintendent, Seripture was concervied about employee and
resident unrest at Chittenden Community Correctiu:il Center, W.en told
about the incident in question, Scripsture became concerned about the force
used. His assessment was that the striking was intolerable and that
Gricvant ind Lo be dismissed. e Lestlfied that my otriking o a
resident agalnst policy, regardless of the force ised, 1s subjeo:t to
automatic dismissal. Scripture believes that cor.ecticnal offi:ers
serve as "rolce madels" for inmates, and that supe 'visors serve .s examples
for their subordinates. Given these beliefs, Sci-ipture felt he had no
cholee Lut to dismiss Grievant; notwithstanding Gricvant's pood record
of service.

57. At 211 times relevant, the contract prosided, in pertinent
part, as follows:

"Article XTI
Employee Personncl Records
6. lLetters of reprimand or warning, supervisors' notes
or written records of relief from duty with pay
(including investigat on notes) which are more than
two years old ard have not resulted in offlclal
action or furiher discipline against the employee
will be remov. & from the employee's offlelal
personnel filce and destroyed,”
"Article XV
Disciplinary Action

1. The partles jointly recognize the deterrent value

of disciplinary action. Accordingly, the State
will:

a) act promptly tc impose discipline within a
reasonable time of the offense;

b}  apply discipline with a view toward uniformity
and consistency; and

¢) impose a procedure ¢ ' progressive discipline,
In increasing order .  severity:
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Oral reprimand;
written reprimand;
suspension without pay;
demotion;

dismissal.

Lo Ny =

S

The purties agree that there are appropriate cases
that may warrant the State bypassing progressive
discipline or applying discipline in differinp deprees
so Jong as 1t 1s dmposing discipline for just cause.

The appointing authority...may distiss an employce for
Just cause with twoe weeks' notice <1 two weeks' pay
in lieu of rnotice...

Notwithstanding the provisions of Paragraph 2 above,

an employee may be dismissed immediately without prior
rotice or pay In lieu of notice for any of the following
reasons :

a) mross neglect of duty,

b) refusal to obey lawful :(nd reasonable order.:
given by supervisors;

¢) conwletlon of a felony,

d)  comduct which places in Jeopardy the 1life or health
of & co-worker or of a | erson urder the employee's
care."
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OPINION

There are two lssues before us in this case.

1) Was Grievant dismissed for just cause for striking resident
Jef!" Robarge on June 6, 19807

2) If so, did Grievant's actions constitute gross neplect of duty
arri/or cotduct which placed In juopardy the life or health of a co~
worker or of a porson under the unployec's care, and tlus permil management
Lo alomiss Grievart immediately without prior notice or pay in Lieu of
rotice? (Article XV, Section 3, Agreement)

The case before us ls difficult because it involves a clash between
two important considerations: protection of the 1ights of prison inmates
and justice for correctional employees.

Prison irmates certalnly hav2 not on .y a right to be free Irom
physlcal assaults of ccrrectiona offlcla s, but Lhe State also has a
correlative duty to em: wre that rutality does nol become a commonplace
event i prison adminiitration.

The Vermont Department of Corrections has acted with commerdable
determination to protect inmates in its promilgat.on of rules relating
to use of' foree (see Minding #10). We likewise commersd Superiniendent
Seriptuwre for Lis decisiveness in protecting residents from attick by
correctional emyployces. This case demonstrates his, and his superlors,
determinition Lo uproot any tendency to permit a degrading or sndistic
policy to exist in Vermont prisons and demonstrates that managenent
within the department, is determined to establish that unlawlul force
yainst residents by omployees is reprehensible and o basis for severe

discipline.
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Considerations of appropriate correctlonal policy do not, however,
abrogate the existence of Grievant's right to be dismissed only for
"just cause" (Article XV, Agreement). We are statutorily required to be
neutral evaluators of conduct after the emotions of the event are spent,
and the facts giving rise to them can be sifted. We now undertake that
difficult duty.

Did "just cause"” exist for the dismissal of Jrievant? In In re

Grievance of Albert Brooks, 135 Vt. 563, 382 A2d 204, the Supreme Court

defined "just cause™:

"Just cause means sume substantlal shor tcoming detrimental
to the amployer's interests...which the law and a sound public
opinion recognize as a good cause for his dismissal...”

{15 Vt. 568)
The Cow't further held that a discharge may be upheld for Just
cause only iI' it meets two criteria of' reasonableness:

"o.e that it is reasonable to discharge emplcyees because
of certidln conduct, and the other, that the employee has fair
notice, express or fairly implied, that such conduct would be
grourds Tor discharge." (135 Vt. 568)

One of he criteria of reasonableness that has to be met for a
discharge to be upheld i1s that Grievant had falr notice that such conduct

would be grourds for discharge.

Paragraph 17 of the Chittenden Community Ccrrectional Center
Personnel Rules and Repgulations prohibits use of Corce against residents
except within the guidelines of Department of Cor—ections Policy Bulletin
#1041 (see Finding #10}. Bulletin # 1041 provide s thot:

"Foree may only be applied where therc i dircet and
Iirmdnent threut of escape, or* when the resident presents asn
imminent threat of bodily haam to himsell, an cmployee, another

resident, or wy other person, or when all o her available
alternatives Lo offect leynd order have been vried and faiied.”

3



The Persornel Rules and Regulations stale that prohibited use of
force aralnst residents muy resull in susietslon or dlsmissal upon
first offense.

Grievant signed a memorandum stating that he read the Personnel
Rules and Repulations and further stated:

"I completely understand my responsibility in these areas

ard wxderstiud T will be accountable lor fol.uwing these

Rules and Repulations.” (see IMnding #11)

Furthermore, Grievant testified that he knew he dldn't use proper
technique in movirg Robarge, He admitted he knew, at the time of the
ineident in question (June 6, 1950), that the proper method for moving a
resident was Lo ma«e a "show of force" by using several officers for the
move, ad carrying and, if necessary, using 'restialnts" (such as hundeuffs,
leg irons, and the like). He knew the purpose of this method was to
avold trouble (see Findings #20, #41).

Yhus, Urievant knew that force may be applica only if there 1s a
threat of escape, bodily barm to someone, and if 11 other aval.iable
alternatives to effect legal order have been tricd and failed. At the
time Grievant moved Robarge from iis cell there wis no threat of escape
or bodily harm, and Grievant made no attenpt to use other avallsble
alternatives in the move, He elected to move Robarge by himsel! and
carry no restraints with him. Wren he resorted to force on Robarge, he
mew he was not using proper technlque. He had been warned that such
conduct might lead to suspension or dismdssui upon flrst offense. We
conclude that Grievant had falp nolice that such conduct way be grounds

for diamissal.
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It is left for us to decide, then, whether it was reasomabie to
discharge Grievant because of his urwarranted use of force against
Robarge, We must {ind some "substantial shortcoming detrimental to the
employer's interects."

It 1s unquestionable that Grievant used wnccessary force in moving
resident Robarge, and that use ol such force sub,jccted him to possible
suspension or daismissal. The Persomnel Rules and Repulations of the
correctional center, discussed above, provide that the striking of a
resident against policy results in suspension or dismissal, and may
oceur at first offense {emphasis added). Thus, fiplicit in the regulations,
is the consideration of progressive discipline. More lmportantly, the
parties have negotiated a procedure of progressive discipline (Article

XV, Section 1). c.f. In re Broo!s, supra.

In the case beforv us, we m.st look to the niture of the act and
the circumstances in & termining whether dismissa. was the proper penalty.

We have looked to private arbitration cases nvolving simiiar
situations Lo seo wial oatlerns anerge in rerderdiys decisilons o such
issues. We do so, not lecause these declsions are binding on us, but to
look to the evolving “"common law" of the workplace to formulate standards
for industrial, and for that matter, govermmental Jjustice. The US
Supreme Court has approved the arbitration process as the most .esirable
forum for resolving grievances because it molds a "system of pirlvate
law" which meets the "peuds and desires of the parties.”  Undted

Steclworkers ol Amerlen v, Worriop and Guir Naviyotion, 363 UG L74

(1960). 'Three of the cases [Harshaw Chem'cal Co. and International Chemical

Workers Union, Local No. 604, 4€ LA 248 (ressman struck another enployee,
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10-day suspension); Canton Clty Lines, Inc. and International Erotherhood

of Teamsters, Local 489, 48 LA 91 (bus driver using force agairst passenger,

2-week suspenslon); New Jersey Bell Telephone Conpany and Telephone

Union of New Jersey, Local 827, 68 LA 931 (teleprone company employee

who pumeled  two boys for throwing snowballs al him, 30-day suspension)]
invelved employees uslng unwarranted force applnst other employ.:es or
non-enployees. Some commnon elements in the three cases are: 1) the
use of unnecessary force was the first such offenze by the employee; 2)
the employees were, or felt they were, provoked, yet were clearly not
acting in self—defense, ard 3) no injury was sustained by the person or
persons against whom force was used. The elements present in these
cases exlst In the case before us also. In those three cases, the
arbitrators reduced the diseiplinary actlon from dismissal to suspension.
While these cases are similar to the one at hand in many respects, they
can be distinguished b cause the emyloyees lnvolved were not in a quasi-
fiduciary relationship to those asszulted, as Grievant was in this case.
Those cases, according.y, are relevinl only Le estublish a mindium
baseline for discipline arising out of assu.iltive behavior.

We turn then to two cases where the ermployees, dismissed by management
for use of umecessary force, were serving in custodial functions.

Under hospital repulations prohlbiting improper behavior toward
patients and defining "improper behavicr" as an act of "intended
maliciousness or cruclly," a hospital for mentally retarded patients
discharged an employce who delivered a blow lo the head of a palient who
had allegedly stolen fuod and was stuffing it into his mouth

{In re State of Minnesov a, Idrbault State Lespital and Minnescta

State Irployees' Union, AFCOME Council, No. 6, 68 LA 713). The grievant
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wal aware of the prohibitlon againgst resident abuse. The grievant had
recaelved no prlor suspensions, ard had riot been suspected of any prior
resident abuse. The collective barpaining agreement in effect provided
tha . employees could be dismissed for "Jjust cause'. Discharge was not
manated by the agreement nor any perscmnnel rules for resident abuse.
Given such circumstances, the arbltrator found that the penalty of
dismissal was Loo severe, because 1t wus not found that the gricvant
intenticnally and maliciously abused the resldent, nor was the resident
injured. However, because of the improper behavior ard use of unnecessary
force by the prievant, a one-month suspension without pay was ordered.

In In 1o Clvy of bBoulder, Colorado &kt International Brotlicrhood of

Police Officers, Local 576, 69 LA 1173, a patrol olfficer was discharged

for stilldng cell sercen mosh to which a detained intoxicated prisconer
presued his foce and later kneeing that prisoner in the midriff while in
the interview room. The prisoner was noisy and volstercous, but never
exhivited a threat of violence toward the patrol officer. The crbitrator
fourd that the patrol officer was gullty of resorting to the use of

exc ssive and wwarranted force under the clrcumstances. He held that
althouph the patrol officer was provoked to some extent, the situation
could imve been handicd without resorting to force. However, wder the
cireumstances of the palrel officer havin s a herctofore unblemi:hed
record with the police department and a performance rating of above
standard perfornance, progressive discipiine should have been applied.
This was viewed ns more equitable because it afforded the prievant a
corrective and educational opportunity and recognized his past ;jood
performance. M putrol offlcer was reinstatod without back pay (an

ef'fect.ive 7-month suspension).
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These cases, provide guidance on the evolving "common law" workplace
elements to be considered in determining the appropriate penalty in a
case such as the one before us. Relevant elements are:

1} contractual or regulatory language on appropriate peralty;

2) provocation leading to incident;

3) degree of force used and/or injury sustained by person attacked;

4)  intent to do harm;

5) past incidents of use of wmecessary force by grievant; and

6) overall work record of the grievant.

kach of these elements, as they relate to the case befcre us, will

be .iscussed in turn.

Contractual and Regulatory lanpuape on fppropriate Penalty - The

Ay -ement. between the partles cstablishes "just cause" as the busis for
dis dssal, and provides a procedure of progressive discipline. ‘Thus,
pro, ressive discipline must be considered in such cases.

Prcvocation leading to incident - Prior to striking resident Robarge

Gricvant had been angerad by two things dine by Fobarge: 1) Robvarge

had assaulted another resident, and 2) R barge was uncooperative in the
move from his room to the booking cell. Ww: de not find that the action

by Iobarge of assaulting another resident uy itself provoked Grievant to
strie him, but it did a ger Grlevart sc that when Robarge was uncooperative
in e move, the combina .lon of the twe lncldents provoked Grievant to

hit Hobwepie. Yhils is 1o no way condondng Grlevanl's actlon of strilkineg
Robarge, but does establish that Grievant was justly provoked when part

of his responsibliity wu to protect residents from harm at the hands of

other residents.
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Depree of lorce Used and/or Injury Sustained - As we founu (see

Finding #39) earlier, on each occasion Grievant struck Robarge, he
delivered quick blows from the side (not straipht-in} with half-closed
fists, the heels of his hands making contact with Robarge's arns and
shoulders: the force of the blows was slightly preater than a slap.
Robarge was not injured and showed no bodily evidunce of trauma to his
body .

Intent to de Harm - While the intent cf Grievant at the tiqe of the
incident in question cantiot be established with nbsolute certaiaty, we
can Took Lo objeet Tve standamds Lo approximite sueh intent. W find it
signilicant that resident Robarge suffered ro reported injuries from
this incident whatscever. If a man of Grievantls size and prior boxing
training intended to harm someone, he could certainly do it. We find
that Grievant did not Interd to inflict punishment on Robarge for Fobarge's
assaulting another resident. On each of the oceasions Grievant struck
Robarge, he did so in order to coerce him in the move from his room to
the booking cell (see Finding #40). his 1s not a case of vigilante
justice, but one of inappropriate force to accomplish & lawful objective.

Past Incidents of Use of Unnecessary Ferce by Grievant - Grievant

was not disciplined for use of unnecessary foree pricr to the incident
in gquestion, and we do not find, based on the evidence befeore us, any
use of unnecessary f'orce by Grievant prior to the incident in questlon,
This distinguishes this case from In re Brooks, supra, where the
Justification for dismlssal pertained dirceily to the prior inclidents of
improper toice used by the grievant. We distinguish the two cases on
the grounds that there is no past evidence of misconduct in the case at

rand from which we can infer 1ore serlous misconduct In the future.
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Overall Work Record of Grievunt — Prior to the incldent in question,

Grievant recelved no suspensions from duty, no letters of reprirand, and
no demotlons. He did receive seven letters of praise or commendation.
In the four anmual evaluations of his performance, he received Lhree
overall ratings of "conslstently meets job requirements/standar:s", and
one overall rating of "frequently exceeds job requirements/stancards.”

Our consideration and weighing of thuse factors lead us to conclude
that the penalty of dismissal is nct warr: nted, We do not find "just
cause" existing for dismissal. We do find, ronctheless, that muagement's
Justifiable concern to protect the rights of prisoners and to establish
a humane prison system is worthy of the utmost respect and our vigorous
support. However, upon consideration of all the evidence, we feel a
lesser measurement of punishment will not undermine those values, and
will carry out Llw coniractual rights of the partlics.

FParenthetically we reject management's claim that the urnecessary
force used constlitutes gross neglect of duty as well as conduct which
places in jeopardy the life and health of a person under the employee's
care. We Interpret gross neglect of duty to mean either aggregate

refucals to perform one's duty (Grievance oi Robert Dellorge, 3 VLRB 204)

or one incldent in which a flagrant neglect of duty occurs. We find
reltner exists here. We also find that the conduct of Grievant did not
place in Jeopardy the life and health of rcsident Robarge. Grievant did
not intend to harm Robarge and did not, In fact, physically harm him.

With these priiclples in mind, we pr<ceed to determine the appropriate
penalty for the offense committed. This s another in a series of caseé

where we have considered the appropriate cisciplinary penalty in misconduct
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cases. [Orievance of Jo Ann Kinuestin, 3 VLRB 288, (police dispatcher

asleep, 30-day suspension}; Grievance of Paul Cook, 3 VLRB 105, (park

rarger's cumlative relatlvely minor derelictions, 00-dny suspension);

Grievance of Peter Carlsen, 3 VIRB 303, (niddle manager's failure to

prevent misuse of State property, demotion and 30-day suspension);

Gri¢ vance of Robert DeForpe, 3 VIRB 204, (supervisor's active participation
in tneft of State property, dismissal)).

The offense cammitted by Grievant was indeed serious, he struck a
resilent against established and known policy. An additional factor in
thi: case is that Grievant was in a supervisory position. In DeForye,
supt 1 (at 217), we held that an act of misuse of State property by cne
in ¢ athority may hwe taker as condonation of siml.ar acts by subordinates.
As supervisor, Grievant .5 obligated to provide an example to those
undd »* him. This is a substantial distinguishine factor from Talrbault State
logi "ixd, and City of Bedder, supta.  Improper ¢onduet, when ciypged in
by : supervisor, rmay encurage 1 ke conduct by subordinates, ardl,
additlorally compromise the supcvisor's ability to disclpline simdlar

transgressions by subordinates (see Michael J. Cafferelc vs. United

States Civil Service Comnission, Secretary of the Navy, 625 F2d 285)

Also, we take into our consideration the fact that Grievant did not file
a use of force report followlng the incident in question even though he
was aware that he was required to file such a report.

The contract requlres progressive discipline. After dismissal,
disciplinary action rexl in severity is demolion, and next aftor that,
suspension. We think a4 canbination of both discinlines appropriate

here. We are confident that the discipline we impose is a sufficlent
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det« rrent to reinforce the sali wury policies of tie Corrections Department
but also recognizes the fact ti it human be Ings mus L carry it out, and

i Lhe best of them are frall.

Now, therefore, for all the foregoiny reason: and based on the
forepoing findings of fact, 1t is hereby ORDERED that the grievance of
Edward Lynn Goddurd is sustalned and that 1) he be reinstated Lo a
position within the Vermont Department of Corrections, which position
represents a demollon to the next lower grade from Correctional Shift
Supervisor in accordance with the rules contained in the Persornel

Rulcs and Repulations; 2) his reinstatement shall include back pay at

that rate commencing 10 days from the date of discharge; and 3) the
parties shall submit to the Board within 10 days a proposed order indlcating
Crievunt's present rate of pay and his eflectlive rate of pay upon

ordered demotion per Personnel Rules and Regulations flor incorporation

inte a final order by the Beard.
i

Dated this & ~7 day of March, 1381, at Montpelier, Vermont.
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