VERMONT LABOR RELATIONS BOARD

INTERNATIONAL UNION OF OPERATING )
ENGINFERS, LOCAL #98, AFL-CIO )
) DOCKET NO. 80-24
and )

)
CITY OF MONTPELIFR )

MEMORANDUM AND ORDER OF CERTIFICATION

On March 20, 1980, the Internmaticnal Union of Operating Engineers,

Local #98, AFL-CIC {hereirafter, the M"Petitloner") filed a Petitlan for Elec-
tion of Collective Bargaining Representative with the Vermont labor Relatlons
Board pursuant to 21 V.S.A. §i724. Through that petition, the Petitioner
seeks exclusive bargaining representative status for the maintenance and
service employees of the Clty of Montpeller Department of Public Works (here-
inafter, the "Employer").

By letters dated April 3C arnd May 5, 1980, from Robert Clark, business
agent for the Petitioner, and Willlam Hayden, Clty Manager, the partiles
notified the Clerk of the Board of their agreement as to the appropriate
bargaining unit and requested a consent election be scheduled.

Thereafter, on May 13, 1980, a Notlce of Consent Election to be held
May 21, 1980, was sent from the Clerk of the Board to the parties. Clerk
of the Board Martha Farmer conducted the election in the Employer’s public
works garage on May 21 ab 3:30 p.m. as scheduled and according to the agreed
upon checklist of eligible voters. Stephen Gray, Public Works Director,
cbserved the balleoting for the Employer. Robert Codling, a public works

employee in the proposed bargaining unit, observed for the Petitioner,
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The voting concluded at 4:00 p.m. The ballots were counted by Ms.
Farmer, who determined the following results:

International Assocliation of Operating

Engineers, Local #98 16
No Union 15
Total valid votes 31

Speiled ballot, indeterminable cholce

B
no [

Total ballots cast

Ms. Farmer, as noted in the tally above, set aslde and did not consider
the single spoiled ballot in the total of valid votes cast.

By letter dated May 28, 1980, filed with the Board on June 2, 1580, the
Employer, through counsel Allan Drachman, cobjected to the election. The Em-—
ployer contends the Board agent should rnot have discounted from the votes
cast the ballot which had "x"'s in both the "I.A.0.E." and "No Unlon" boxes.
The Employer maintains that all votes cast, Including defective ballots and
those determinative of a choice, must be counted in determining whether a
petitioning wdon received the 51% affirmatlve vote required by 21 V.S.A.
§1724(e). Interpreting the language of that section to require consideration
of all ballots cast, spolled or otherwlise, the Employer concludes that with
16 affirmative votes, the Petitioner falled to receive the required 51%
majority (16 of 32 votes being only 50%).

The issue is whether the 51% majority required by statute to certify
representation is based on a percentage of all ballots cast, whether valid
or not, or whether only valld ballots are to be consldered. The issue is
raised by the variance between 21 V.S.A. §1724(e), which states:

In determining the representation of municipal em-
ployees In a collective bargaining unlt the board

shall conduct a secret ballot of the employees and
certify the results to the interested parties and to
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the employer. The orlginal ballot shall be so pre-
pared ag to permlt a vote against representation by
anyone named on the ballot. Ko representative will
be certified with less than a 51 percent affirmative
vote of all votes cast.

(emphasis added)
and 21 V.S5.A. §1724(f), which provides for runoff elections. That section
states:
If in guch election none of the cholces receive at
least 51 percent affirmative vote of all votes east,
a runoff election shall be conducted, the ballot pro-
viding for a selection between the two choices receiving
the largest and secord largest number of valid votes
east in the original election.
(emphasis added)

We conclude the ©51% majority is to be determined as a percentage of
the 31 valid ballots cast, for two principal reasons.

The first is based on our construction of the controlling and related
statutes cited above. The first lssue is whether the presence of the term
"valld," as 1t modifies "votes" in 21 V.S.A. §1724(f), indicates a legis-
lative intent to have a different meaning in 21 V.S.A. §1724(e), thus re-
quiring a 51% affirmetive vote of all ballots cast rather than valld ballots
cast to certify a representative.

The presence of the adjective "valid" in 21 V.S.A. §1724(f) appears
superfluous to us. When the counter of ballots Is trying to determine a
majority between several choices In order to place the cholces recelving the
"largest and second largest number" of votes on a runoff ballot, he can only
conslder those ballots which clearly indicate the voter's Intent. Therefare,
there can be no reasonable distinetlon between valild and invalid votes in the
runoff situaticn, and hence no clear reason for the different usage in the
tWwo situations. Moreover, we cannot see how 21 V.S.A. §172k{e), which pro-
vides in pertinent part that:
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(n)o representative will be certified with less than
a 51% affirmative vote of all votes cast

can be interpreted to mean all ballots cast. 'The statute does not use the
term "ballot." Our general electlon statute provides for ballots to be re-
Jected and not counted 1f the intent of the voter carnct be determlined.

17 V.3.A. §1143. Such ballots are not "votes." See alsc In re Manchester
Town Election, 115 Vt. 230 (1947). We conclude, therefore, that 21 V.S.A.
§1724(e) should be interpreted by applying the percentage calculaticn to
valid votes. The Eighth Circuit Court of Appeals came to the same conclu-
sion in upholding a National Labor Relations decision orderire an employer
to bargaln with a representative under similar election circumstances.

Semi-Steel Casting Co. v. N.L.R.B., 160 F.2d 388 (1947), cert. denled, 322

U.5. 758 (1947). There, the court held that ballots marked so that the
choice 1s irdeterminable do not prejudice either party, express no cheoice,
and do not contribute to the results of the election in any way:

The Board's practice in determining the result of an
election on the basis of the number of valld votes
cast cannot be sald to prejudice the rights of elther
party to the electlen. On the other hand, 1t seems
reasonably designed to secure certainty and finality
in elections and to determine the identity of the
bargaining representative upon the free choice of the
employees actually and clearly expressed at the polls.
It is not unreasonable to say that the employee whose
vote was marked both for and agalnst the union did not
in fact participate in the election. So far as can be
ascertained from hls ballot, he attended the polls
merely to express his indifference to the result. His
action contributed no more and no less to the deter-
mination of the choice of the majority of the employees
than did the action of those eligible employees who
did not vote.

Semi-Steel, supra at 392.

=-233-



The secordd reason for certifying the results of this election as a vote
affirming representation by the Petitioner is a policy matter referenced by

the court in the faregolng passage of' Seml-Steel, supra. Where the statute

provides the Board in 21 V.S.A. §1724(g) with the authority to make conclu~
give firdings in certifying the results of any election (unless reviewed
under unfair labor practice proceedings), we understand the purposes of the
Act are best served by prompt Board certification finalizing election re~
sults. This is particularly so in this case where there is an unquestion—
able demcnstration of the will of the voters and statutory electlon pro-

cedures were meticulously followed. Contra, International Unicn of Operating

Englneers, Local #98 and the Town of Springfield, 3 VIRB 221 (1980). We

endorse the principle underlying the policy of finality of electicns. In a
democratic society election results are the wlll of the pecple. These results
should rot be invalldated by some technical construction which would defeat
that policy if the intent of the majority is clear.

Purthermore, our law (21 V.S.A. §1724) does not require that all, or even
a minimun percentage of the eligible voters, must vote in order for electlon
results to be certified. The language of our law requires a majority of "all
votes cast.” Presumably, if only one of several eliglble employees voted 1n
a representation election and voted in favor of representation, we would have
to certify representation, that vote representing 100§ of all votes cast.
If the leglslature had intended 21 V.S5.A, §1724(e) to reguire a 51% affirm-
ative majority of all votes cast, valld or not, it would seem that a consls-
tent policy would require in addition that at least a majority of the pro-
posed unit deposit some ballot in the ballot box as a way of protecting
employees from having a collective bargaining representative selected by a

minority.
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In summary, we conclude that the 16 votes in favor of representation
represents a 52% majority of the 31 valid votes cast in this matter, and

that the single spoiled ballot not be considered as a vote cast.

ORDER

As a result of the election of May 21, 1980, it is ORDERED that the
International Union of Operating Engineers, Local #98, AFL-CIO, be certified
as the exclusive bargaining representative of the Department of Public Works

employees o' the Clty of Montpeller, which Includes:

DEPARTMENT OF PUBLIC WORKS - FOUR DIVISIONS

A. Street Division - Equipment Operator II (3), Equipment
Operator I (3), Truck Driver (9), for a total of fifteen (15)
persons now employed in the Street Division.

B. Administrative Division Stock Records Clerk 1T (1},
Clerk Typist III (2}, for a total of three (3) in the Adminis-
trative Division.

C. Equipment Division ~ Mechanic II (2), Mechanic I (2),
Stock Records Clerk I (1), for a total of five (5) in the Equip-
ment Division.

D. Water and Sewer Division Sewer Plant Operator (2),
Equipment Operator I (1), Mechanlc (2), Equipment Operator I (1},
Sewer Plant Operator Apprentice (1), Truck Driver (4), for a
total of eleven {11) in the Water and Sewer Division.

But excludes:

The Department of Public Works Director, Stephen Gray.

Assistant Director, Richard Flelder.

Administrative Assitant, Michael Paterson.

Street Division Superlnterdent, George Kramer.

Foremen, Glen Gllbert and Charles Pelletier.

Equipment Division Superintendent, George Kramer (mentloned above).
Foreman, Robert Demers.

Water and Sewer Division Superintendent, Durwood Lamb.

Foreman, Roger Ball.
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Dated this /_é day cf June, 1980, at Montpelier, Vermont,

William G. Kemsley,

(,7- ‘ i’/ ';"'«71 /Z»(’}?»;nrr\/

Robert H. Brown
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