VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF: )
KAREN SAUDEK ) DOCKET NO. 79~56S
)
and ) and
)
HOWARD FISHER ) DOCKET NO. 79-h55

FINDINGS OF FACT, OPINION AND ORDER

Statement of the Case

Oon August 3, 1979, Karen Saudek and Howard Fisher, former employees
of the Community College of Vermont, (hereinafter "CCV") filed grievances
with the Vermont Labor Relations Board (hereinafter "Board") claiming CCV
had "laid off" the Grievants for a period of approximately six weeks in
violation of each Grievant's employment contract with CCV. An answep
and affirmative defense in response to both appeals was flled with the
Board on August 14, 1979.

A hearing was held before Board members Kimberly B. Cheney, William G.
Kemsley, Sr., and Robert H. Brown on November 1, 1979, at which time the
cases were consolidated for the purpose of taking evidence. WMrs. Saudek
and Mr. Fisher were represented by Attorney Martin K. Miller. Attorney
Gary H. Barnes represented CCV.

Requests for findings of fact and memoranda were filed by the Grievants

and CCV on November 16, 1979, and November 19, 1979, respectively.



FINDINGS OF FACT

1. CCV is part of the Vermont State Colleges system (hereinafter "VSC™)

an "employer" pursuant to 3 V.S.A. §902(7).

2. Mrs. Saudek was first employed by CCV in January, 1977, as a
three-f1fth time Coordinator of Instruction at the CCV Central Vermont site.

3. Mr. Fisher was flrst employed by CCV on June 1, 1977, as a full-
time Coordinator of Instructlon at the OCV Central Vermont site.

4, On or about July 1, 1977, Mrs. Saudek was reappolnted for the CCV
fiscal year July 1, 1977, through June 30, 1978, as a three-fifth time
Coordinator of Instruction.

5. On June 28, 1978, Mr. Fisher was reappointed as full-time Coordin-
ator of Instruction for the CCV fiscal year, July 1, 1978, through June 30,
1979. (See HF Exhibit #1)

6.  On June 28, 1978, Mrs. Saudek was reappointed a three-fifth time
Coordinator of Instruction for the CCV fiscal year July 1, 1978, through
June 30, 1979. (See KS Exhibit #1)

7. In August, 1978, Mrs. Saudek's position was changed from part-
time to full-time.

8. On January 18, 1979, Mrs. Saudek was appointed to the position
of Acting Director of the CCV Central Vermont Region. Her appointment
letter (Exhibit VSC #1) provided that the appointment was for a term begin-
ning January 15, 1979, and lasting "until further notice." Whille serving
in this capacity, Mrs. Saudek also continued her duties as Coordinator of
Instruction. No one replaced Mrs. Saudek as Coordinator of Tnstruction
when she assumed the positlon as Acting Director.

9. CCV 1s organized with a main administrative office, located in

Montpeller, Vermont, and four regicnal offices throughout the State. At
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all times pertinent, Mrs. Saudek and Mr. Fisher were employed at the Central
Verment Reglional Office, located in Montpelier, Vermont.

10. At all times pertinent, Mr. Flsher and Mrs. Saudek were employed
under the terms of their appointment letters and the CCV and VSC handbooks,
and were exempt from state classified service.

11. 'The duties of Coordinater of Instruction involve determining
student needs for courses, developing courses, and arranging for instruction
of those courses. Coordinators of Instruction are employed in the reglonal
offices, and work under the supervision of a Reglonal Site Director.

12. A Regional Site Director is responsible for the overall manage-
ment of a regional office; including responsibllity for supervising Co-
ordinators of Instruction, Academic Advisors, Reglstrars, and office clerical
staff. Regional Directors are responsible for the implementation of manage-
ment policles and budgets, and are responsible for the development of
budget proposals for thelr reglons.

13. Beglmning in early April, 1979, CCV faced a grave financial
crisis. In the General Assembly, 1t was proposed that all funding for CCV
be eliminated. Ultimately, some funding was restored, but CCV lcst approxi-
mately $200,000 of anticipated revenues, out of a budget in which approxi-
mately $700,000 of revenues had been anticipated.

14. As a consequence of that budget cut, certain personnel were
glven notice in April of 1979 that thelr employment would te terminated
and were terminated at the explration of the three-month notice perilod
provided in the VSC Administration Handbook. (KS Exhibit #2)

15. As a further response to the 1979 budget crilsls, CCV held a serles
of management meetlings to restructure its cperations. On May 31 through

June 1, 1979, a "manggement team" meeting was held during which each positio
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at CCV was scrutinized to determine how CCV could be restructured to
reduce the costs of operatlion. As part of this process, it was deter-
mined that certain positions could be eliminated and that others need not
be performed on a year-rourd basis. Specifilcally, it was determined that
Coordinators of Instruction, Academic Advisors, and Registrars could
perform their duties on a termonth basis. Mrs. Saudek, as Acting Regional
Director of the Central Vermont Reglon, participated in these management
team meetings concerning the restructuring of CCV. It was Mrs. Saudek's
impression and understarding as the result of the May 31 - June 1 meeting
that there would be no interruptions in pay at CCV even if tern-month rather
than twelve-month contracts were offered to some employees.

16. Another series of meetings concerning the restructuring of CCV
was held on June 15, 1979. At that time, 1t was determined that Coordinators
of Instruction, Academic Adviscrs, and Registrars would be employed under a
ten-month appointment, extending from August 15, 1979 through June 15, 1980.
Myrna Miller, Dean of CCV, and Roger Murphy, Chief Financlal Officer of
Vermont State Colleges, stated that the job of Cocrdinator of Instruction
was reduced to ten months for several reasons, including among them the
lack of work for that position on a year-round basis. It was also deter-
mined that most employee fringe benefits would continue for these
individuals during the sumer months when employment dutles were not required
to be performed. At the June 15 meetings, those attending (including Mrs.
Saudek)were advised that people being offered those contracts would be
ineligible for unemployment compensatlon. The information regarding unem—
ployment compensation was furmished by M. Hurley who obtalned it from the
Department of Employment Security pricr to that date. She further learmed

that people being offered ten—-month contracts would be compelled
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to use accrued vacation time between July 1, 1979, (or their date of
termination were it later), and August 15, 1979 when they would resume
employment at CCV.

17. At the June meetings, CCV officlals determined that further
persormel cuts would be required, in addition to the layoffs previously
announced in April. Each Reglonal Director, including Mrs. Saudek, was
asked for recommendations for persormel cuts wilthin thelr regional offices.

18. CCV officials decided that more persormel cuts, in addition to
those layoffs announced in Aprill, would be necessary. And. in Jure, 1979,
CCV gave notice to several Coordinators of Instruction of thelr perding
termination of employment.

19. In early June of 1979, the selection process for a new full-time
Director of the Central Vermont Reglon was completed. Mrs. Saudek, a
candidate for the positlon, contlnued to serve in her dual capacity as
Acting Director and Coordinator of Instruction until July 6, 1979, at which
time Ms. Nancy Severance was appointed Reglonal Director for the CCV fiscal
year begirming July 1, 1979.

20. letters dated June 20, 1979, (KS Exhibit #3 and HF Exhibit #2)
were malled to both Mrs. Saudek and Mr. Fisher from CCV offering to reappolnt
both Grievants as full-time Coordinators of Instruction for the periocd
beginning August 15, 1979, through June 15, 1680, a ten-menth period. The
letters indicated under “compensation" that the positions would be subject
to the "administrative benefit package" provided in the VSC Handbook (KS
Exhibit #12), with the exception of vacation benefits.

21. Shortly after CCV malled the Grievants thelr June 20 letters
of reappolntment, CCV alsc sent them a memorandum dated June 22, 1979, (KS

Exhlbit #4, HF Exhibit #3) explaining more fully the terms of the June 20
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offer of reappointment. The memorandum indicated that the Grievants would
not be paid after the expiration of their 1978-79 appolntments until the
new appointment letter dutles began on August 15, 1979. The memorandum
also provided that the base pay for the new ten-month appointment was
computed as 1f for eleven months' work.

22. The ten-month appointment letters both provided that the offer
of appointment remained open until July 5, 1979. Both Mrs. Saudek and
Mr. Fisher signed and returned the appointment letters on or before July 5.
As with their prior appoilntments, the Grievants' 1979 employment contracts
Included the terms and conditions of employment set forth 1n the V3C and
CCV hardbooks, unless specifically excluded by the appolntment letter.

23. Mrs. Saudek was cut of town until the end of June, 1979, and
upon her return had less than one week to decide whether to accept her
appointment.

24, Mrs. Saudek did accept her appolntment as required by the terms
of the offer because 1t was the cnly alternative she belleved she had in
order to continue employment at OCV.

25. Between July 6, 1979 and August 15, 1979, when Mrs. Saudek resumed
empleyment as a Coordinator of Instruction under her ten—month contract,
twenty-eight working days elapsed. She recelved ten days' vacation pay,
representing vacation time accumulated through July 6, 1979.

26. Mr. Fisher worked for CCV through June 30, 1979, the expiration
of his 1978-1979 appointment. Between July 1 and August 15, 1979, Mr.
Fisher worked occasionally, and recelved, after August 15, compensatory
time off for the time spent working between July 1 and August 15. There
were thirty-one working days during this perlod, counting each weekday
except Imdependence Day, July 4 (See Exhibit KS-2, page 20). Mr. Fisher
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received thirty-one days' vacation pay, representing vacation time accumu-~
lated through June 30, 1979.

27. Prior to the summer of 1979, the Grdevents had always taken
thelr vacation when they elected to, after prior consultation with their
supervisors at CCV. Neither Grievant was aware of any employee who was
denled the opportunity to take a vacatlon from CCV at the time that em-
ployee wished to take his vacation as cpposed to the time when CCV wanted
the employee to take his vacation.

28. Both Grievants had planned to work at OCV as Coordinators of
Instruction during the summer of 1979.

29. Prior employment contracts held by the Grievants with CCV were
for a full year beginning July 1 and ending the following June 30, the
same fiscal year on which the State of Vermont operates.

30. Both Mrs. Saudek and Mr. Fisher flled written grievances with
CCV, alleging discriminatory treatment as a result of CCV's inadequate
notice of their layoff status for the period between their 1978 and 1979
appointments. Those grievances also complained of the CCV decision forcing
them to utilize their vacation leave for that perlod.

31. Both grievances were denied by CCV, resulting in the appeals
before us here.

32. In this grievance, Mrs. Saudek and Mr. Fisher seek payment
equivalent to three months' pay, contending that they were lald off between
the completion of thelr service under the 1978-1979 appointment letters
and the beglming of service under the 1979-1980 appointment letters.

33. When the Grievants completed their service under their 1978-1979
appointment letters on July 6, 1979, and June 30, 197§, respectively,

they knew that they had Jobs walting for them on August 15, 1979. Also,
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they continued to be covered by most employee fringe benefit programs pro-
vided under the Administrative Handbook.

34. All Coordinmators of Instruction who remained employed by CCV
for the 1979-1980 academic year were employed for a ten-month period,
effective August 15, 1979, through June 15, 1980.

35. Neither Dean Miller nor Mr. Roger Murphy, nor any other witness
was aware of any CCV employee who had involuntarlily left the “active service"
of CCV, yet nad not severed his employment relationship with CCV.

36. CCV pald the Grievants thelr accrued vacatlion pay 1n a lump sum
in early July, 1979.

37. At the time the Grievants signed their contracts for the year
beginning August 15, 1979, no explanation was given to them apart from
those set forth in HF-2 and 3 and KS-3 and 4. No suggestion or statement
was ever made to the Grievants that they might be walving any rights they

might have in the Adminlstrative Handbock or elsewhere.
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OPTNION

I Jurisdiction

Mrs. Saudek's grievance presents a Jurlsdicticonal issue we must resolve
before considering the merits of the appeal. Was Mrs. Saudek an "employee"
entitled to file a grievance appeal before this Board under 3 V.S.A. §9267

The colleges assert Mrs. Saudek 1s not eligible to file a grievance,
because she 1s not an "enployee" glven the right to appeal to the Board.

She 1s excluded, the employer argues, because she 1s either a "managerial™
employee excluded pursuant to 3 V.S5.A. §902(5)(F) or a "division director”
excluded under 3 V.S.A. §902(5)(D). 'The pertinent provisions of 3 V.S.A.
§902(5) provide:

"State employee" means any individual employed...

by Vermont state colleges,... but excluding an individual...
(emphasis added)

(D) Employed as a department or agency head..., head of

an institution or as a division director in the department

of administration, and simllar positions in Vermont state

colleges,

(F) Employed as a managerial employee.

A managerial employee 1s further defined in 3 V.S5.A. §902(18) as;

an individual finally determined by the board as being in

an exempt or classified position which requires him to

function as an agency, department, or institution head, a

major program or division directer, a major section chief

or director of a district operation.

We first examine Mrs, Saudek's status under 5(D). In the employer's
analysis, the Chancellor of the state colleges is a position analogous to
the "department or agency head". Fach president (or in the case of CCV
which has no president but a dean) then becomes a "head of an institution";
ard, with the dlvision of CCV inte four regional sites, each governed by
a director, that site director becomes the equivalent of a "division

drector 1n the Department of Administration" thereby excluding Mrs. Saudek
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in her capacity as Acting Site Director fram "state employee” status.
(We carnot agree with Grievant that her right should be determined as
though she held two jobs - Coordimator and Site Director. We must resolve
this issue based on the position she held ard was paid for. The employer
does not conterd Mr. Fisher is managerial so we deal here only with Mrs.
Saudek.) We must decide, then, whether & position of "Site Director” is
"a similar position" as a divislon director in the department of adminis-
tration. 3 V.S.A. §2202 establishes those divisions. There 1is no evidence
before us camparing the duties of the Commlssioner of Budget and Management,
for example, with those of a Site Director for CCV. We note, however,
that employment of the Commissioner requires not only gubermatorial approval
but consent of the Senate as well. 3 V.S.A. §2251. We think the Legislature
intended to exclude in §902(5)(D), only those Jobs of comparable influence,
and that the person occupying the position of Site Director 1s not, therefore,
a person excluded from the definition of state employee.

Nor do we belleve Mrs. Saudek fits the definition of managerial
employee within the meanding of §902(5)(F). As pointed cut above, that
term is defined in 3 V.S.A. §902(18). In order for this Board to "finally
determine” who falls in that class the Commissioner of Personnel must
first make the designation. See 3 V.S5,A. §906. Only if there is a dispute
can the Board "finally resolve" the employee's status. We do not believe
the Legislature intended employee rights were to be determined on a plece-
meal fashlon, but rather as part of the overall review of a proper collective

bargaining unit. See e.g. In re: Persomnel Designations of Managerial,

Confidential and Supervisory Employees 2 VIRB 129 (1979). In ary event

there 1s no evidence that Mrs. Saudek was deslgnated as managerial by
the Commissioner of Persornel, or "finally determined" by us to be so in an

appropriate proceeding. 15



For these reasons we conclude we have jurdsdiction of Mrs. Saudek's
grievance, and that she 1s an "employee" or "state employee" entitled to
seek relief here. For these same reasons we conclude that whether or not

Mrs. Saudek participated in maragerial type decisions is irrelevant.

IT crievability

Even if Mrs. Saudek and Mr. Fisher have starding as a "state employee"
under 3 V.S.A. §902(5) and §926 to appeal grievances before this Board,
the college maintains the matter is rnot a "grievance" ard should be dismissed.
The State Employees Labor Relations Act defines a grlevance as:

An employee'’s, group of employees', or the employee's

collective bargalning representative's expressed dissatis-

faction, presented in writing, with aspects of employment

or working conditions under collective bargaining agreements

or the discriminatory application of a rule or regulation,

which has not been resclved to a satisfactory result through

Informal discussion with immediate supervisors.

[3 V.S.A. §902(1h)1

There is no collective bargaining agreement. Therefore, CCV maintains
the test of whether this dlspute 1s a "grievance" must be whether there has
been a discriminatory application of a rule or regulation. On this point,
the partles agree, and we concur as well., However, CCV then argues that no
discriminatory application of a rule or regulation was effected by the
pericd of "nactlve" service camplained of here.

Citing Nzomo v. Vermont State Colleges 136 Vt, 97 (1978), as control-

ling, CCV contends no unequal treatment of similarly situated iIndividuals
occurred in this case and therefore ne diserimination cccurred. Every
Coordinator of Instruction who was retalned by CCV was glven a ten-month
appolntment in the same manner as Mr, Fisher, We previously have rejected

the notion that i1f all individuals in the same clrcumstances are equally
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deprived of a benefit by an employer they are not discriminated against.

See Grievance of Joyceanne Roll v. Vermont State Colleges 2 VLRB 228, 232

(1979). Moreover, this grievance raises a claim that discrimination
occurred as hetween the Grlevants and those glven proper notice. For

these reasons, we conclude the complaint here states a grievable condition.

IITI Merits

Our task now 1s to treat the merits of this case: DId CCV fail to
apply the rule governing layoff in a non~diseriminatory mamner, as provided
by Part IIT E of the VSC Administrative Handbook (KS Exhibit #2 at 5-6)° '
That section states in pertinent part:

E. Termination

This 1s defined as the serverance of the employment rela-
tionship between the College and the Employee, whether
voluntary or involuntary...

3. Layoff - administrators wlth less than five years
experience who are laid off for lack of work, or dis-
solution of job or program, shall be notified in writing
at least three months in advance or be given three months'
pay in lieu of notice. Administrators with more than
five years' service shall recelve six months' (notice)

or pay in lieu of rnotice. When layoffs occur as described
above, first consideration willl be glven to lald-off
persomrel for any new job openings which may occur within
two years for which they are qualified. When permanent
personnel are lald off as described above, they will be
glven first conslderation for any new job opening (for
which they are qualified) which may occur within twe years.

The essence of (CCV's argument 1s that there was no "severance of the
employment relationship" between CCV and the Grievants and therefore they
were not entitled to benefits of the layoff provision. In supporting this
position, CCV maintains the issuing of an appointment letter before the ex-
piration of the 1978-1979 appointment, setting forth the new terms and condi-
tions of employment to become effective August 15, 1979, provided for a continu-

ing employment relationship. Also cited as indicative of uninterrupted
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employment with CCV were letters to Mr. Fisher concerning developments
occurring within the college during the interim between contracts and
continued coverage of scme fringe berefits. In short, CCV contends the
treatment (as described above) of Mr. Fisher, Mrs. Saudek, and 21l other
Coordinators of Instruction retained by CCV, differed significantly from
those employees who were lald off wilth three months notice in April and
June of 1979. A "true" severarice of the employment relaticnship resulted
from those terminations only.
We disagree, and conclude both that the differential treatment of the

class of employees glven ten-month contracts effective August 15, 1979,
and those glven three months notice in elther April or Tune, and the failure
to apply the layoff rule to Grievants 1s a discriminatory application of
the layoff rule. In our view, the definition of termination in the VSC
Handbook as a "severance of the employment relationship" does not, as CCV
suggests, preclude the interpretation of the term "layoff" as it is commonly
understood as less than a permanent separation. When construing contractual
language, 1t shall be given 1ts ordinary meaning, which 1in this instance is
the "ordinary" meaning pecullar to public sector labor relations defined as:

{(T)emporary, and scmetimes indefinite, separation from

work, due usually to shortage of materials, product

demand, or other factors over which the worker has no

control. 'The worker retains his status as an employee,

unlike in discharge or firing, when the worker 1s per-

manently separated from his Job. Goverrment Hmployee
Relations Report, Reference File Glossary 91:16

This eonstruction is not inconsistent with the Handbeok language which
allows for the rehiring of laid off perscnnel for a two year period.
The requirements of layoff status are met in both Grievants cases.

Except for approximately elght hours for which Mr., Fisher was given
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compensatory time after August 15, 1979, he was off the CCV payroll from
July 1, 1979 through August 14, 1979, for lack of work, Similarly, Mrs.
Saudek was off payrollfrom July 6 to August 15. The fact that each had a
new contract does not seem determlnative of thelr status during the period
in question. Both were "laid off" within the collogulal meaning of the
term, and we belleve within the meaning of the Handbook.

Grievants were entitled to the same protection from the personal
hardship associated with the Involuntary termination, however temporary,
of employment as was afforded those individuals previocusly laild off by CCV
in April and June. The advance notice given other employees affected by
the CCV reorganization and persomnel cutbacks, would have provided Grilevants
with time elther to seek employment elsewhere while belng paild, or thought-
fully considering the acceptance of a future contract with CCV under signi-
ficantly less favorable terms and conditicns. As 1t was, they were glven
1ittle more than one week to accept the terms of a new less favorable con-
tract, a period of time which realistically precluded any alternative but

certaln unemployment for an Indefinite period of time.
IV Remedy
Our task now is to fashlon an appropriate remedy. In so dolng, we
hold here as In previous declsions, that the Board's authority in this

regard 1s analogous to that of an arbltrator. See Grievance of James

Harrison 2 VIRB 171, 183, and Grievance of Richard Harrison 2 VIRB 304,

324, Viewed as such, we are afforded a certaln amount of flexibility in
ordering a remedy that willl make Grievants whole for any damages sustained

as a result of CCV's dlscriminatory action.
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Since Grievants were offered an appointment effective sooner than

90 days after their June 30, 1979 separation, we concur with the employer
in finding an award of three months pay in lieu of notice would result in
campensatlon far in excess of what they would have earmed had they been
continuously employed. Thus, we too conclude a full three month backpay
award under these facts would constitute a "windfall" benefit tc an employee
inconsistent with our duties as arbitrators and the VSC Handbook layoff
provision. However, we do feel it proper to permit Grievants to recover
backpay for the duration of the layoff fourd infra at paragraphs 25 & 26.
Further we think it 1s wrong to requlre Grievants to exhaust earned vacation
leave before awarding backpay. Involuntary use of vacation time 1s contrary
to CCV past practice on record and an apparent misuse of the college's
allowable discretion in approving the scheduling of employee vacations, where,

normally vacations can be taken at the employee's com-

venience, subject to advance spproval by his/her im—

mediate superviscor who shall consider the availabllity

of personnel to cover essentlal college operations.

(KS Exhibit #2 at 18)
The authority vested in CCV in thls regard does not, in owr opinion, permlt
the college to circumvent the rules governing major employee rights as set
forth in the V3C Adminlstrative Handbook. Grievants had a vested right to
vacation pay which could be accumulated up to 40 days. Forcing them to use
this pay is not contenplated in the Handbook.

Similarly, we find that Mr. Fisher is entitled to be compensated for

July 4, 1979, as a pald holiday; for, had he been given adequate notice of
his perding layoff, this holiday would have fallen within the perlod of

time prescribed as required for notlce of layoff.
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We belleve, however, that under Mrs. Saudek's circumstances, she
should be compensated at the rate pald Coordinators of Instruction. It was

this position she sought to base her rights on, not that of Site Director.

ORDER

For all the foregoing reascns, it is hereby ORDERED that:

1. The grievances of Howard Fisher and Karen Saudek be ALLOWED;
and that,

2. Mr. Howard Flsher recelve backpay in lieu of notice for all
normal workdays during the perlod of layoff beginning July 1, 197G, and
ending August 14, 1979, inclusive, and July 4, 1979, at the rate effective
at the time of his June 30, 1979 layoff.

3. Mrs. Karen Saudek receive backpay 1n lieu of notice for all
normal workdays during the period of layoff beginming July 5, 1979, and
ending August 14, 1979, at the rate effective for Coordinator of Instruction.

Dated thls /o) ‘day of Jarmary, 1980, at Montpelier, Vermont.

INT LABOR RELATIONS BOARD




VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF: )
)
KAREN SAUDEX ) DOCKET NO. 79-563
and )
HOWARD FISHER ) DOCKET NO. 79-553

ORDER

On January 23, 1680, the Employer, Communlty College of Vermont, filed
a motion to amend the Findings of Fact, Opindon and Order of the Grievance

of Karen Saudek and Howard Fisher 3 VLRB 6 (1980), issued by this Board on

Jaruary 10, 1980. On March 3, 1980, the Grievants filed a reply and a "Motion
to conform evidence to the pleadings."

In its motion, the Amployer urges us to amend the Findings to reflect
that Grievants ralsed no objectlon to the payment of their accumulated vaca-
tion leave during the hiatus between the 1978-1979 and 1979-1980 contracts.

On these facts, the Employer suggests the Board should order Grievants be
relmbursed for the rumber of days lost without pay, less accumulated leave
paid to them upon separation.

We deny the Employer's motlon to amend the Grievance of Karen Saudek

and Howard Fisher, supra, as ordered, for to do so would fall tc provide

OGrievants with an equitable remedy. Had they been given nctice of layoff

in accordance with the provisions of the Vermont State Colleges Staff Hand-
bock, Grievants would have been afferded the opportunity to separate from
Community College of Vermont with not only a lump sum payment of thelr accumu-

lated vacation leave, but also sufficlent notlce to seek new employment.
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In cur opinion, while the scheduling of employee vacations 1s ultimately
at the discretion of the Employer, the remedy ordered in this instance is the
only available means to make Grievants whole for their abrupt loss of employ-
ment, however temporary.

We have also reconsidered our analysis of the applicability and
interpretation 3 V.5.A. §902(5)}(F); 3 V.5.A. §902(18) and 3 V.S.A. §906
in light of 16 V.S.A. §2179(2). There is no obvicus legislative intent to
extend thls aspect of managerial designations to the State Colleges, nor are
we pursuaded to reverse our earlier opinion. Whatever else 1s true, 1t
appears Ms. Saudek was not managerial under 3 V.5.A. §902(5)(D), and it 1s
that statute we deem controlling here.

Grievants motion to amend 1ts pleadings 1s denled as unnecessary. The
variance here, if any, was not prejudiclal. VLRB Rules §11.18

For the foregoing reasons, Respondents reguest to amend Findings of Fact,
Opinion and Crder is hereby DENIED. Grievants motion to amend pleadings 1s
hereby DENIED.

Dated this _Lg day of March, 1980, at Montpelier, Vermont.

LABOR RELATIONS BOARD

waé«f i

/ Wemey, Chaimar/
William emsle %
4’&___,»

Robert H Bt’own
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VERMONT LABOR RELATICNS BOARD

IN RE ;
GRIEVANCES OF )
KAREN SAUDEX and ) DOCKET NO. 79-563
HOWARD FISHER ) DOCKET NC. 79-553

ORDER

This matter came before the Board on Remand from the Supreme Court
and pursuant to a stipulation of the parties, it is hereby ORDERED:
By settlement agreement of the partles, the declsion
ard order of the labor Relations Beard dated 10
January 1980 is hereby vacated and withdrawn and this
cause 1s dismissed as settled.

od
Dated this g2 day of August, 1980.

é l 6D Fobert H. Brown
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