VERMONT LABOR HELATTONS BOARD

LOCAL 881, INTERNATIONAL ASSOCIATION)
OF FIREFIGHTERS, AFL~CIO~CLC

v, DOCKET NO. 78-108R

N et Nt N

CITY OF BARRE, VERMONT

FINDINGS OF FACT, OPINION AND CRDER

Statement of the Case

On December 6, 1978 Local 881, International Assoclation of Fire-
fighters, AFL~CIO-CLC (herelnafter "Firefighterg") filed an unfair labor
practlice charge agalnst the City of Barre. The charge alleged that the
City had unllaterally Implemented changes in working conditlons during
the term of the contract between the City of Barre and the Firefighters.
The charge further alleged that the Cliy by i1ts actlons had attempted to
chill ang penailze the rights of the union and 1ts members. The Clty of
Barre filed an answer to the charge on December 8, 1978,

A hearing was held in the matter in Montpelier on January 25, 1979.
All members of the Board were present. The Firefighters was represented
by Thomss L. Heillmarn, Esquire. The Clty was represented by John F.
Nichclls, Attorney for the City of Barre. At the commencement of the
hearing the partles stipulated arxl agreed to treat the charge filed by the
uion as a complaint issued in the name of the Board pursuant to the re-
quirements of 21 V.S.A. §1727(a).

FINDINGS OF FACT

1. The Barre City Firefighters, Local BBL, International Assccla-
tion of Firefighters, AFL-CIO-CLC 18 an employee assoclatlon duly constl-
tuted and crganized within the meaning of the Vermont State Municipal Labor
Relations Act.

2. Tne Clty of Barre, Vermont is an employer within the meaning of
the Act.

3., The Cigy of Barre recognized the Fireflghters Assoclation as the
sole and exclusive representative for ail employees of the Flre Department
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with the exception of the Chief for the purpose of bargaining with respect
to weages, hours, working conditions arxl benefits.

4,  On October 3, 1977 the City of Earre entered into a work sgreement
with the Firefighters effective July 1, 1977 through June 30, 1979.
{Camplaint's B).

5, On or about September 29, 1978 the City of Barre entered into &
written agreement with the Vermont Transportation Department to provide
crash fire rescue service at the Knapp Alrport at Berlin, Vermont.

6. The execution of the airport agreement was authorized by the City
Council on or about September 26, 1978.

7. On September 15, 1978 the City Manager, Arthur Ristau, met with
four officers of the Fire Department, specifically Peduzzi, Setien,

Dessureau and Dodge, all of whan were members of the union but none of whom
were wndon offieclals, The purpose of the meeting was to discuss technical
problems in implementing the proposed alrport agreement, such as the shift
overlap problem ard the apparatus available at the airport. The work agree-
ment between the Firefighters and the Clty was not discussed at the meeting,
nor was the purpose of the meeting to notify the union of the existence of
the proposed alrport agreement.

8. Sometime between September 15 and September 29, 1978 an orientation
program was held for members of the Fire Department by airport officials,

The program briefly described the crash fire rescue procedures at the alrport.
Mr. Vassllios Pamboukes, the president of the unlon, was present at the
orientation session. He believed that the purpose of the training program
was to provide the firefighters with training in the event of an emergency
fire at the atrport.

9. On September 28, 1978 the City Manager sent a memorandum to the
Chief of the Fire Department indicating that the City Council on September 26
had authorized the execution of a contract which would require services of
the firefighters of the City of Berre to man the fire rescue truck at the
airport, conduct dally alrfield inspectlons, and become famlliar with eirport
operations. (Exhibit A).

i0.  Prior to September 28, 1978 no one on the firefighters bargaining
team was made aware by the Clty of the implementation of the crash fire res-
cue service and there was rno bargaining concerning the matter prior to the
actual commencement of services on October 1, 1978.
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11. Te conslderation to be pald to the Clty of Barre for the airport
agreement with the Department of Transportation is $25,000.

12, After the program was implemented on October 1, 1978, Thomas Hellmern,
attorney for the unlon, met with the Clty Manager to discuss additional recom—
pence for the firefighters In conslderation for the additional services required
of them by the crash fire rescue service program. When the City Mansger recom
merded such a settlement to the Clty Council, he recelved instructions not to
negotiate any further with the Firefighters. He described their attitude con-
cerming the matter as "intransigent",

13. The implementation of the crash fire rescue service reguires the
pregence of a firefighter for the arrivals and departures of all Alr New
England flights. Approximately five and one-half hours are spent by a fire-
fighter at the airport during different intervals of the day. The program
also entalls five hours & week of mandatory overtime at overtime rates for
the firefighter who meets the 7:00 a.m. flight.

14, Afrcraft flres are characterized as being substantially different
in nature from other fires hecause of the high amount of volatile gases involved
and hecause so many people are confined in a small space from which extrication
1s very difficult.

15. If a fire occurs in an aircraft, the firefighter on duty has sole
respensibility for deciding the most effective means of resculng the people
on board the plane and putting the fire out untll additional trucks and men
arrive from the fire station which ls approximately four miles from the alrport.
The fire fighting chemical in the fire truck at the alrport lasts for approxi-
mately one mirute and there 1s no baclkup water protection at the airport.

16. Aside from the initial orientation program, the Barre firefighters
have received no further training with regard to fighting alreraft fires or
resculng pecple who are trepped inside the burming plane.

17. Because of the dangerous nature of fires caused by alrcraft fuel,
special protective sults are provided for the firefighters at the airport;
however, the renge of sizes which are avallable is not adequate to provide
a sult which will fit every firefighter. Accordingly, some firefightera will
be on duty for whom protective clothing is unaveilable. .

18. 'ihe duties imposed on the flrefighters by the crash rescue service
program resulta in exposure to dangers to the [lrefighter on duty which are
greater than those which he would experdence at a fire that could be expected
to ceceur within the City of Barre.
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19. At the scene of a fire which could be expected to oceur within
the City of Barre, a flrefighter would be under the supervision of an officer.
In the event of an alrcraft fire, the firefighter on duty at the alrport would
be unsupervised until additional trucks arrived:from the fire station.

20. After the Work Agreement between the Firefighters and the Clty became
effective in 1977, the undlon and the Clty bargained over a new policy which
would require two firefighters to ride with an ambulance. The bargaining
resulted In an amendment to the Work Agreement which covered these addi-
tional ambulance dutles.

2l. Bvldence was introduced at the hearing that pursuant to Article XV
of the Work Agreement, the Firefighters had filed a grievance with reference
to the implementation of the crash rescue service at the airport. The grie-
vance had been processed to the final step of arbitration but at the time of
the hearing the arbltrator had not yet made an award. The brief filed by
the Firefighters subsequent to the hearing indlcates that the arbitrator,
Milton Nadworny, has subsequently lssued a declsiecn. According to the Fire-
fighters' brief the 1ssue before the arbitrator was: "Does the contract
preclude the City from requiring crash rescue fire service job duties at the
Berlin airport." The award by the arbitrator was: "The contract does not
preclude the Clty from requlring crash fire service job dutles at the Berlin
alrport,”

22.  Nelther party has filed a copy of the arbitrator'as declsion with
the Board.

23. The former President of the Firefighters Assoclation, Mr. Pamboukes,
stated that among the matters the union would like to negotlate with the City
concerning the crash rescue service were: additlional training; equipment; and
additlonal compensation.

24, Article TX, Section 2 of the Work Agreement between the City of
Barre and the Firefighters Assoclation defines the workday of the firefighters
as follows:

Miorkday shall consist of house cleaning, drilling, main-
tenance of equipment, maintenance of fire statlon and
grounds, inspectlon duties for fire prevention, promotion
of fire prevention and other public relations pertaining to
fire prevention and public safety inspection of public
bulldings, fighting fires, and other related duties."

25. Article XV of the Work Agreement between the parties provides for a
grievance procedure culminating in final and binding arbitraticn. Article XV,
Section 1 defines a grievance as:
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"Any condition arieing cut of employee-employer relation-
ship, Ineluding a c¢laim of unjust discrimination or any
matter or conditlon effecting health and safety beyond
those normally encounteréed in all stages of firefighting."”

MYTTON TO DISMISS

At the commencement of the hearing, the enployer moved that the case
be dismissed because the dlspute is a matter of contractual interpretation
which had been submitted to, and should be resolved by, an arbifrator through
the grievance procedure. Since we are Informed through the employees' brief
that the matter has now been arbitrated, we treat respondent's motion as a
reguest that the Board defer to the arbitrator's decision.

In Burlington Education Asscclatlon and Burlington Board of School
Comnissioners, (#78-U48R, 1978), we addressed the lssue of deferral to an arbil-
trator's award in matters which are both an unfalr labor practice and a grie-
vance urder the collective bargaining agreement. We stated in our opinion:

"This Board will follow N.L.R.B. precedent with regard
to the review of and setting aside of an arbitrator's
award." 1d, page 10.

Since many grievances which are cognizable under the terms of an arbltra-~
tion clause can also be framed as an unfair labor practice, the N.L.R.B. has
frequently faced the decislon of whether to defer to an arbitrator's decision
in an unfair labor practice, In the bellef that disputes ardsing out of the
Interpretation of a contract are best settled by a method agreed uwpon by the
parties, the N.L.R.B. has adopted a policy of deferring to arbitration awards
in disputes which involve unfair labor practice 1f certain crilteria are met.
(See Morris, The Developing Labor law, pp 4885-496; and 18 E Xheel, Labor Law
§25.02) The first three criteria as set forth in Spilelberg Marnufacturing
Company 112 N.L.R.B. 1080 (1955) are as follows:

1. Failr and regular arbltration proceedings;

2. Agreement by all parties to be bound; and

3. The decision is not repugnant to the purposes and
policles of the Act.

(1d at 1082)
Since the Splelberg decislon, federal courts have recognized these criteria
and added two additional ones:

4, The arbitrator clearly declded the unfalr labor practice
dispute;
5. The arbitrator decided issues within its competency.

Banyard v. N.L.R.B, 505 F.2d 342, 347 (D.C. Circult, 1974}
[See also: Stephenson v. N.L.R.B. 550 F.2d 535 (9th Clr. 1977)]
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It 1s obvious that the application of any of the foregolng criterila
would require hearing evidence and making findings of fact. In this case we
have no evidence upon which we can base a determination as to whether any of
the criteria were met. Although we were notifled through oral commentary of
counsel at the hearing that the matter had been submitted to an arbltrator,
we have rno evidence aside from urebutted statements in complainant's brief
as to the issues considered by the arbltrator or the substance of his decision.
If we assume that the 1ssue before the arbitrator was as stated in com-
plalinant's brlef, it is clear the statutory lssue raised by the unfair labor
practice charge was never considered by the arbitrator. We must, therefore,
deny employer's motion to dismiss. While 1t is not our intent to promote forum
shopping or plecemeal 1itigation by encoursging parties to bring grilevances
and unfalr labor practices on the same 1ssue, we cannot base a deferral decl-
sion upon presumption in the absence of any evidence. As was stated by the
Ninth Circuit Federal Court in Stephenson, supra:

"A priori, when 1t 1s impossible to determine what issues
the arbitration panel considered, or if the arbitration
panel has not considered the statutory lssue falrly and
consistently with the precepts and the purposes of the
Act, the Board should not defer." id, at 537.

OPTNTON

The statutory issue in this case 1s whether the City of Barre committed
an unfair labor practice by refusing to bargain with the Firefighters prior
to undlaterally changlng conditions of employment during the term of the
contract. In order to resolve thls 1issue, it 1s necessary to determine
whether the new dutles imposed on the firefighters by the crash resaue service
at the airport represent a change in conditlons of employment about which
there 1s a duty to bargain which has not been waived by prior negetlation or
the terms of the contract.

"Conditions of employment” 1s a mandatory bargaining subject under the
Municipal Iabor Relations Act, 21 V.5.A. §1725(a). It 1is defined in 21 V.S5.A.
§1722(17) as follows:

"any condition of employment directly affecting the eco-
nomic circumstances, health, safety or convenience of
employees but excluding matvers of managerial perogative.”
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"Managerial perogative" is defined in §1722(11) gs: "“Any nonbargainable
matters of inherent managerial pollcy."

The new dutles impcsed on the firefighters required the preserce of a
firefighter at the arrivals and departures of all Air New England flights at
tne Knapp Adrport. In the event of an alrceraft fire, the firefighter on duty
would be responsible for extinguishing a fire caused by volatile and explosive
fuel. He is supplied with only one minute of fireflghting chemical To accom—
plish this duty. He 18 also expected to extrlcate passengers from a potential
infernc inside the alrcraft. Unlike the scene at 2 normal fire where fire-
fighting Is a team effort and a firefighter can rely on the supervislon of his
superiors, the firefighter at the airport has sole responsibility for making
critlcal decislons within the first minutes of the fire. In preparation for
these new dutles, the firefighters have received only one brief training ses-
glon and have not even been provided with protectlve sults at the airport in
sizes which will fit all of them.

Applying the statutory definition of "conditions of employment” to the
nature of these duties, we conclude that the new dutles expose the firefighters
to a substantially higher degree of danger than ordinary firefighting duties,
thereby affecting thelr "safety”. The additional requirement of five hours
per week of mandatory covertime would also have an effect on the convenlence
of the firefighters, particularly in view of a 59 hour work week,

In our view this case 1s similar to a recent case declded by this Board,
V.S.E.A. v. State of Vermont (#78-106S, 1979), which involved the unilateral
Implementation of changes In the Monday through Friday work schedules of the
unit nurases at Waterbury State Hospltal. Whlle the collective bargaining
agreement made no reference to the complalnants! dally work schedules, the
camplainants had relled on 1ts contlnuance based on the past practlces of the
employer. We found that dally work schedules 1s a "working condition” defined
by statute as a mardatory bargaining subject. We ruled that absent a walver
either by the terms of the contract or by actual negotiation, the employer had
a duty to bargain changes in conditlons of employment durdng the term of the
contract.

The Respondent argues that the new dutles in thie case are encompassed
within the definition of the flrefighters' dutles in the Work Agreement
between the parties and thus, by irplication, the Conmplainant has walved its
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right to bargain the issue. We do not agree, While the Work Agreement

hreadly defines the work duties of the Mrefighters as "flrefighting and other
related duties", we do not view this language 88 a walver of the duty to bar-
galn new duties which are substantilally different from normal firefighting
dutles, and which were not within the contemplation of the parties at the time
the agreement was slgned. We, therefore, find that for the reasons given in
our opinlon in V.S.E.A. v. State of Vermont, 1d, the City of Barre has committed
an unfair labor practice by unllaterally implementing the crash rescue service
dutieg during the term of the contract.

We are alsc concerned with the Respondent's failure to officially notify
urion officials of the proposed new alrport duties until two days prior to the
implementation of the service, While the evidence of a chilling effect on the
uriion 18 not conclusive, anti-union animus could be inferred from the Clty's
actions in conferring with nonofficial union members over the implementation of
the program and the fmposition of & training program without informing unlon
officlals of i1ts purpose. The anti-union andmus here 1s not of the usual sort,
but rather appears to be an oversight. Still, by ignoring the union's concern
in this matter we belleve an antiunion animus 1p shown. We do not view these
practices as belng conslstent with the purposes and pollcies of the Act.

We do not contest an employer's "menagerial perogative" to enter into con-
tracts with third partles. The contract entered into between the City of Berre
and the Department of Transportatlion, however, requires the firefighters to per-
form duties which for the reasons glven sbove are more dangerous and essen—
tlaliy different from normal firefighting duties. In view of the firefighters'
expressed concern over the danger of firees caused by volatile aircraft fuel and
the lack of adequate tralning and equipment, we are inclined to agree that
these are serious subjects which affect thelr safety as well as that of the
public., Such considerations should not escape discussion under the rubric of
"menagerial perogative.

Based on owr findihg that the Respondent has committed an unfair labor
practice, we order the City of Barre to bargain In good falth with the Fire-
fighters conecernlng the crash rescue service at the Knapp Afrport. We are not
inclined, however, to interfere with the contractual rights of third partles
especially where rights of the alr travelling public are involved. In this
case an order to ceage and desist from the impositicn of the new dutles would
seriously affect the safety and convenlence of the publlc and might even result
in the closing of the alrport for noncompliance with federal regulations.
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We wll] not therefore, at this tlme, order the City to cease and desist
from requiring the firefighters to work at the airport. We are confident,
nowever, that this wlll not affect the Clty's compliance with ocur order to bar-
gain in good falth with the firefighters, and to move swiftly to resolve any
impagse which may occur. If our confidence 1s misplaced, & new proceeding may
be brought at any time.

ORDER

In view of our authority to prevent unfair labor practices, under 21 V,S.A.
§1727(d), it ia hereby ORDERED that the Respondent, the Clty of Barre, bargain
collectively in good falth with Local 881, International Assoclation of Fire-
fighters, AFL-CIO-CLC, concerning the crash rescue service dutles at the Knapp
Alrport.

Dated this 27 day of March, 1979.




