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VERMONT LABOR RELATIONS BOARD

VERMONT STATE EMPLOYEES' ASSCCIATICN, INC.
Complainant
V.
. #78-1068
STATE OF VERMONT, Honorable Richard A. Snelling
in hls offileial capaclty as Governor of the
State of Vermont, Richard Surles, in hls offi-
clal capaclty as Commlssioner of the Vermont
Department of Mental Health, George Breoks, in
his official capaclty as Superintendent of the
Waterbury State Hospiltal
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Respendents

FINDINGS OF FACT, OPINION AND ORDER

Statement of the Case

On November 22, 1978 the Vermont State Employeest'! Assoclation
(hereinafter "VSEA") filed an unfair labor practice charge against
the State of Vermont {hereinafter "State"}. The charge alleged
that the State had committed an unfalr labor practice by refusing
to bargain with VSEA over proposed woerk schedule changes for
seven unit nurses at the Waterbury State Hospital (hereinafter
"Hospital®}., The State flled an answer to the charge on
December 8, 1978. On December 12, 1978 the VSEA filed a request
te add the position of activity theraplst at the Hospltal as a
party to the charge. The additlon was consented to hy the State.

The matter came for a hearing on December 21, 1978. Commis-
sioners Cheney and Brown were present. The VSEA was represented b
Alan S. Home, Esquire and the State was represented by Louls P,
Peck, Chlef Assistant Attorney General, The VSEA submitted
requested findings and conclusions of law on the date of the
hearing. At the close of the hearing the Board ordered briefs

and additional memcs due on or before December 26, 1978. On
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January 11, 1978 the Beard issued a notlce of decislon finding

an unfair labor practlce had been committed.

FINDINGS OF FACT !

l. The Stete of Vermont employs seven unit nurses at the
Waterbury State Hospltal. The hours worked by the unit
nurses are 8:00 a.m. to 4:00 p.m. Monday through Friday. These
positions were in existence prior to July &, 1976, the effective
date of the Non-Management Unit Agreement Between the State of
Vermont and the VSEA (hereinafter "Agreement").

2, The 3tate employe one activity theraplst at the
Hospltel who, until recently, worked Monday through Friday from
7:30 a.m. to 4:00 p.m. This position was also in existence prior
to the date of the effective date of the Agreement. {

3, Jane Orace 1s currently employed as a unit nurse super- I
visor at the Hespital. Prlor to accepting this position two years
ago she was employed as gn assletant supervisor and her schedule
for that positlon required that she work every other weekend.

4, 1In the spring of 1977, notices were posted 1in the Hospitaﬂ
ahnouncing anticipated vacancies for positions as unit nurses, The
notices specified thet the work schedule for the positionsa would
be Monday through Priday 8:00 a.m. to 4:00 p.m. {Complainant's
1 through 3).

5. In reliance on the job specifications as to work sche-
dules and on the assurances ot Dr., Brooks, Superintendent of the !
Hospltal, that she would not have to work on weekends, Ms, Grace
applied for and accepted one of the positions as unit nurse.

One of her mejor reasona for changing Jobs was s0 that she would

no longer have to work on weekends.
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5. On November 1, 1978, the Hospital informed Ms. Grace
along with six other unit nurses that their work schedules for
unit nurses would be changed as of January 14, 1979. The new
work schedules would require unit nurses to wortk every cther weekH
end with alternate Thursdays and Frldays off.

7. Ms. Lucia Griffith is currently employed as an activisy

therapist at the Hospltal. Prlor to accepting that positlon she
worked as a psyciatric techniclan at the Hospital for 11 years. i
Her hours for that position were 6:00 a.m. to 2:30 p.m. with i
every other weekend off, !

8. In the spring of 1977 notices were posted in the Hospital
announcing for openings for actlvity leaders A/B. The notices l
apecifled that the work schedules for those positions would be !
7:30 a.m. to 4:00 p.m. Monday through Friday. 5

9. In rellance on the Jcb speecifications on the nctlces

Her sole reasgon for changilng Jobs was sq that she would not have
to work on weekends.

10. As of December 11, 1978 Ms, Griffith's schedule was
changed and she was réquired to work every cther weekend.

11. The reason for the propesed werk schedule changes was
to correct the United State Government Medicare surveyor's find-
ings that the Hospital's direct supervision nursing wag deficlent,
especially during evening and weekend hours.

12. Dr. George Brooks, Superlntendent of the Hospital, stated
that the improvement in nursing service had to be achlieved within

stringent budgetary requirements.
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13. On November, 1978 Richard Surles, Conmissioner of the
Department of Mental Health, wrote Ms. Grace a ietter in which he
confirmed that the reascns for the work schedule changes were to
satisfy the recommendations of the Medicare surveyors who were
surveying the Hospltal for recertification as & provider of in-
patient psychiatric care. Such certification makes the Hospital
eligible for Medicare/Medlcsld reimbursement. The Commissioner
further outlined (.18 own efforts in assuring himself that the
recommendations were accurate and necessary. He further stated
that the Hospltal's limited rescurces made it impossgible for the
Hospltal to achleve an adequate level of nursing staff coverage
without changing the work schedules of the unit nurses.
{Complainant's 5).

14, The cost to the State of achleving adequate nuraing
coverage which would satisfy the Medicare surveyors' recomuenda-
tioneg without changing the work schedules of the unit nurses is
estimated at $18,000 per year.

15. It is the normal and customary practice of other area
hospltals and many hospitals in other states to have nurses work
on weekends. (Employer's A}

16. ©On November 13, 1978 Robert S. Babecock, Jr., Executive
Director of the VSEA, wrote tc Governor Richard A. Snelling urging
that the State bargain the work schedule changes wlith the VSEA
prior to implementing those changes.

17. The State of Vermont has refused to bargaln those

schedule changes with the VSEA.
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18. It was stipulated by both parties that the charge of
the VSEA would be treated as a complaint l1ssued bty the Board pur-

suant to the statutory reguirements in 3 VsSA §guia).

OPINION
The current Agreement between the State and the VSEA contalns
ne provision concerning the work schedules of the complainants as
they relate to which days of the week they are required to work.
The evidence indicates that the work schedules for the complaine
ants' pesitions has in the past always been Monday through Frilday

and that the complainants accepted the positions in full reliance

that this schedule would remaln the same 1n the future. It 1s
alsc apparent, however, that the State's decislon to change the
complalnants' schedules by requiring that they work alternate
weekends, is based on sound financial reascns relating to the
Hospital's contlnued eligibility for Medicare/Medicaid reimburse-
ments. The issue 1s whether the State 1s required to bargain
with the V3EA as the exclusive bargaining representative of the
complalinants prior to implementing the proposed changes durlng
the term of the Agreement. Thus thls case requires us to ccnsider
for the first time certain aspects of the requirements for "mild-
term" bargaining involving State employees.

The VSEA contends that work schedules are a mandatory bar-
galning subject and that since the right to bargain the schedules
has never been walved, the State 1s under an obligation toc bargain
the 1ssue pricr to makling any unilateral changes during the term
of the contract. The State, on the other hand, argues that work

schedules are not a mandatory bargaining subject under Vermont
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law and that requiring the State to bargain the proposed changes
would be contrary to its rights as an employer under the State

Employees Labor Relatlons Act.

The State bases 1ts authority for unilaterally changing the
complalnants' schedulea on Artlcle II of the Agreement which
authorizes the State as the employer to "utllize pefaonnel, methody
and means in the most approprlate manner possible'. The language
in the contract is almost identical to the statutory language of
3 VSA §905(b){(1). While it can be argued that changing the com-
plainants' schedules i1s the moat appropriate means of utilizing
personnel in view of the substantial cest to the State of main-
talning their current schedules, this does not alter the fact that
legally both the provisions of Article II and §905(b)(1) are
"subject to" the rights guaranteed by the State Employees Labor
Relations Act. The Act mandates in 3 VSA §90k(a) that certain
matters relating to the relationship between the employer and the
employee be the subject of collective bargaining,

Prior to being amended in 1977, $904(a) specifically listed
"work schedules relating to assigned hour and days of the week"
and "general working conditions" as mandatory subjects of bargain-
ing. 1In 1977 the Legislature eliminated "work schedules relating
to assigned hours and days of the week" and substituted "minimum
[hours per week", §904(a)(3). The State argues that the effect of
this amendment was to eliminate "work schedules" as a mandatory
subject of bargaining.

We view the 1977 amendments from a slightly different per-

gpective. The amendments to §904 were contained in Section 5 of
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Publlc Act No. 109 of the 1977 Leglslature. When the Section 5
is read In parl materia with the other provisions of that Act a
slightly different interpretation of the legislative purpose i
venhind the amendments presents itself. Section 1{(d4) of Act 109
provided that all employees work 40 hours per week through June
1977, after which date minimum hours per week would be the subject
of collective bargaining. We bellieve the legislative Intent in
substituting "minimum hours per weok" for "work schedules" in
§904(a)(2) was to make Sectlon 5 of the Act consistent with
Section 1{d) by indicating through the use of specific language
that the 40 hour minimum work week would be a mandatory subject of
bargaining in any new agreement which would take effect after

June 30, 19785.

The State contends that the 1lnclusion of both "work schedules
relating to hours and days of the week" and "general working
condltions" in the earlier version of §904(a) indicates a narrow
interpretatlion of "working conditions" which excludes "work
schedules". The State urges that the present use of "working
conditions” in the amended version of §304(a) should be given the
5ame narrow interpretation. We do not concur.

The term "working conditlons"™ has generally been interpreted
in labor management relatlions t¢ have a broad meaning which encom;
passes "the panoply of the incidents of the employment relation-

ship". [Independent 011 Werkers U., Local 117 v. American 011 Co.

296 F. Supp. 650, 658 (1969)]. Under Federal law, mandatory sub-
Jects of bargaining are "wages, hours and other terms and condi-
tions of employment" 29 USCA §158(d). While work schedules as

they relate to hours have generally been viewed as a distinct
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category, work .ichedules as they relate to days of the week have
been viewed as a8 "condltion of employment" (ef Willamette Indus-
tries, infra). Thus by amending the subsectlons under §904(a)
80 that the first subsection dealt with wages, the second with
“minimﬁm hours" and the third with "working conditions", the
1977 Legislature brought the Vermont Employees Labor Relatlons
Act Into closer compIlance with the mandatory bargalning provi-
siong of the NLRA, The purpose of eliminating "work achedules
as they relate to days of the week" from subsection 2 was to
eliminate superfluocus language since this subject 1s already
covered under "working conditions" in subsection 3.

Having found that the complainants' work schedules are s
mandatory bargalning subjeﬁt, we are still faced wlth the guestion
of whether the State has a duty to bargaln mandatory subjects
during the term of the Agreement. While this Board 18 not bound
'by declsions of Federal courts or the NLRB, they have been recog-
nized by this Board and the Vermont Supreme Court as having signi-
ficant value as precedent when Vermont's statutory provisions
parallel the provisions of the NLRA:

"The particular thicket of labor law in which
we presently find ourselves is one through
which our own cases have lald out few tralls.
But we have looked to Federal decislon, under
parallel legislatlon, for guldance on other
occasions and that procedure seems appropriate
here." In re Southwestern Vermont Ed. Assoc.

and Mt. Anthony Unlon High School, Vt. Sup.
Ct., June Term, 1978.

In Willamette Industries, Inc. et al.,1975-6 CCH NLRR

No. 16283, the National Labor Relations Board ruled that the

employer could not unilaterally change the work schedules of its
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Jitney drivers from a Monday-Friday schedule with overtime for
weekend driving, to a consecutive five day work schedule without
regard fer Saturday or Sunday overtime. The change had been
instituted for financlal reassons without negotlatling with the
unlon representing the drivers. The Board affirmed the Adminis-
trative Law Judge in ruling that:

"It 1s entirely unimportant that the employer

had economic reasons for changing the work

schedule unilaterally. Under secticn 8(4),

the employer was explieitly forbidden to

modify the terma of the agreement.”
Willamette Industries, Inc. supra at No. 16283

29 USCA §158(d) cited sbove in Willamette states that neither
the employer nor the employees or their representatives shall be
required:

"to discuss or agree to any modification of
the terms and condltiong contalined in a con-
tract for a fixed period, 1f such modifica~
tion 18 to become effective before such terms
and conditions can be reopened under the pro-
visiona of the contract.” 29 USCA §158(d)
We believe that this provision of the NLRA is significantly simi-
lar to 3 VSA §982(a) which states in pertinent part:
"Collective bargaining agreements...shall
not be subject to cancellation or renego-
tiation durlng the term except with the
mutual consent in writing of both parties.,."

In NLRB v, Jacobs 196 F 2d 680 (2nd Cir. 1952) the court
held that while §158(d) of the NLRA precluded renegotiation of
terms and conditions already provided for in the termas of the
agreement, it dld not:

"relieve an employer of the duty to bargain as
to subjects which were nelther discussed nor

embodled in any of the terms and conditions of
the contract." 14 at 684,
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The duty to bargain during the term of the contract was
again addressed in NL Industries 536 F 2d 786 (Bth Cir. 1976)
where the court held that:

"Absent a waiver manifested elther by the terms
of contract or by actual negotlation, the Act
requires bargainling upeon request on a mandatory
subjJect during the term of a contract." 18 at T789.

The State contends that since the work schedules of the
complainants were not reduced iIn writing as a term of the Agree~
ment, the VSEA has waived'aﬁy right to bargain the issue during
the term of the contract. ‘We disagéee with this analysis. We
believe that the statutory provisions of 9%82(a), llke 1ts federal
counterpart in §158(d)}, preclude mid-term bargalning over terms
and conditicns which are elther included 1n the Agreement or
which are discussed during the negotiations for the Agreemeﬁt.

In this particular case, however, the complainants' schedules are
not provided for in the Agreement, nor 1s there any evidence to
suggest that they were discussed during the negotlations for the
Agreement in the Fall of 1976.

When the Agreement was negotiated both parties foresaw that
the work schedules for certaln groups of employees would be sub-
Ject to change durlng the term of the Agreement and terms were
negotiated which specifically provided for the schedules of
those employees (¢f for eg. Articles XXXIII and XXXV). No pro-
visions were made, however, for the schedules of the majority
of employees covered by the contract because thelr achedules were
well established and neilther party contemplated that any necessity
would arise which would requlre changing them.

The Non-Management Unit Agreement covers many thousands of

employees in State Government and it would be unreusonable to
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require that provisions be negotlated for the work schedule of
every group of employees affected by 1t 1f at the time the con-
tract ls negotlated neither party foresees that the schedules

are likely to be changed. If such were the case, the negotiating
process would indeed be endless. A collectlve bargaining agree-
ment cannot cover every aspect of the worklng relationship
between management and 1ts employees. To a large extent that re-
lationship 18 governed by past practices which are too numercus
to be included 1ln the Agreement but which are reliled on as nuch
by the employer as by the employee.

The Monday~Friday work schedules of the complainants were
well establiahed prior to the negotlations for the current agree-
ment and we are persuaded that it was not unreasconable for Phe
VSEA to expect that they would contlnue In effect durlng the term
of the Agreement. In short, because the schedules were a past
practice, the unlon coculd not reasonably have anticlpated any
necessity to insure their continuation through a speclfiec provl-
ston in the A greement. Whille we do not belleve, nor has the
VSEA argued, that the work schedules are embodied 1n the Agreementy
as past practicea and are therefore unalterable during the term
of the contract, we do find the right to bargain them during the
term of the Agreement was not walved by the VSEA's fallure to
anticipate that they might be changed. We alsc thlnk 1£ worthy
of note as set forth in the findings that the positions lnvolved
had been specifically posted as weekday positlons, and that the

employees had taken thelr positions in rellance on that posting.




Any other result would be productive of distrust and sus-
plcion between the parties. Instead of relying on the good falth

of the employer not to make changes without prior consultation,

——

the unlon would be forced to regard every minute aspect of
employment &8 an ltem tc be bargalned or else deemed to have walve
ita right to bargain at a later date. Bargaining seasions would‘
then turn into competltions to determine whlch party could have
the longest (and perhaps the most trivial) 1list of bargainabie
items. . -

In NLRB v, Jacobs supra, the Second Circuit Court of Appeals
recognized that the purpose of §158(d) was to give stability to
agreements governing labor management relations. They alsc recog-
nized howeveyr, that this purpose conflicts with the general gur- .
pose of the NLRA which 1s to require employers and employees to
bargein collectively "to the end that industrial disputes be re-
solved peacefully." 1d at 684. In the belief that the general
purpose of the Act should be given effect whenever possible, they
W resolved this conflict by appliying $158(d) only to terms and
conditions which were either included in the contract or had been
discussed during negotiations.

We believe that the purposes of 3 VSA §982(a) must also be
similarly interpreted in order to give effect whenever possible td
the general purpose of the State Employees Labor Relatlons Act
which is Yo provide orderly and peaceful procedures for prevent-
ing the interference by elther (the State of Vermont or the State

employees) with the legitimate rights of the otheri” 3 VSA §901
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In concluding that the Vermont Leglslature intended to re-
quire mid-term bargaining in circumstances such as these we have
in mind the important differences between the Federal Act and
our own State Employees fAct. Under the NLRA private gector
employees have the right to strike, a weapon whichtis unavailable
to State employees. Furthermore, in the event that the parties
are unable to reach agreement, the State Employees Act, unlike
the NLRA, provides management with the last word. 3 V.S.A. §982(r)‘
applies when there is impagse, and "there 18 not an exlating agree|-
ment in effect”. While this section clearly governg expired con-
tracts, {See VSEA v. State 134 V& 195, 199 (1576)], we velieve it
also sovérns this case because there 18 no agreement concerning:
it in effect. .

In view of the power the Legislature has beatowed upon the
Secretary of Administration through §982(f), and having made
atrikes illegal, we would heeitate to find that the Leglslature
also intended to deprive the union of the right teo negotiate 1n‘,

good faith to impasse.

For the foregoling reasons we find that the State haa committe
an unfair labor practice in Violatlon of 3 V.S.A. §961(5) by refusfing
to b#rgain the proposed changes in the complainants' work schedule
during the term of the Agreement wilth the VSEA as the complainants

exclusive bargainling representative.

{econtinued, OKDER)
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ORDER

In view of our authurity to‘prevent unfalr labor practices
under 3 V.S.4. §965(d), it 1s hereby ORDERED that the Respondents,
The State of Vermont, et al., shall:

1, Cease and deslst from:

{a) Refusing to bargaln collectively in good faith
with the Vermont State Employees Association
concérning the proposedlchanges in work
schedules of the Unit Nurses and the Activity

‘ Therapist at the Waterbury State Hospital.

(b} Unilaterully altering the Monday through
Friday_whrk schedule of the Activity Theraplat
until such time as the matter is resolved con-
sistent «ith this Opinion.

2. Take the foll.:ing affirmative action:

{a} Bargain collectively in good faith with the
Vermont oiate Employees Agsoclation concernlng
the projrosed changes in work schedules of the
Unit Nur..8 and the Activity Thersplst at the
Waterbur ; State Hospiltal,

~Pated thiaJQE; da. of iEﬂﬂ::}! 1879 at Montpelier, Vermont.
NT LABOR RELATIONS BOARD

173.0»6,«‘1
Kimberly

Cheney, Cha}ﬁman
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