VERMONT LABOR RELATIONS BOARD

GRIEVANCE OF: )
] DOCKET NO. 92-3
DAVID TOWLE )

FINDINGS OF FACT, 2PINTON AND CRDER

On January 15, 1992, Dav:ii Towle {"Grievant") filed a
grievance over his dismissal Irom employment as a Field
Supervision Officer with the Z:ste of Vermont, Deparcment orf
Corrections, Probation and Pare.s ('"Employer'). In support of his
contention that his Jismissal was without just vause in violation
of Article l4 of the collective ©targaining agreement between the
State and the Vermont State ZImplovees' Asscciation for the
Corrections Bargaining Unit, elfactive July !, 1990 - June 30,

1992 ("Contract"), Grievant cor:zends that the Zmpleyer: 1) denied

CGrievant an adequate opperturnizs prior to nis dismissal to
present disagreement with :tne facts, identify supporting

witnesses or mitigating circumstances and offer other appropriate
argument in his defense by refusing him access to relevant
evidence upon which the Departzernt's position was based despite
Grievant's request for such eviisnce; 2) inappraopriately bypassed
progressive discipline in dismissing Grievant for engaging in
sexual activities with co-werzer J.P., and 3 failed to apply
discipline in a wniform and consistent marnner by dismissing
Grievant and taking no disciplinarv action against J.P,

Prier to the conducting of evidentiary hezrings, there wcre
an unusually high number of pre-hearing motions, discovery issues
and conducting of dJepositiors which substantially delayed the

conducting of hearings. On Dezamber 10, 1992, the Board issued a
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Hemorandum and Order on various motions for protective orders. 15
VLRB 306. On March 4, 1933, the Board denied a Motion in Linine
filed by the Employer to exclude Grievant from introducing
evidence from any medical experts, therapists or consultants on
vhich the Employer did not rely in its decision to dismiss
Grievant and not discipline J.P. On May 6, 1993, the Board issuad
a Memorandum and Order granting Grievant's motion to compel the
depositions of Dr. James Bailey, Michael Watson and Tonya Howard,
16 VLRE 203. On August 12, 1993, the Board issued an Order: 1)
denying Grievant's Motien to Cempel Testimony, Motion to Grder
Attorney for J.P. to Show Cause wWhy He Should Not Be Held in

Contempt, and Motion for Sanctions; 2) denving the Emplover's
“etien to Compel J.F. to Froduce Documents; zng 3) denying J.P.'s
reguesis  fer sanciions and eatternev's fees. Other motions
concerning compelling the deposition of J.F.. cuashing a subpoena
for deposition cof J.P, compelliing the prozuztion of documents,
and conducting a mentz! exaninaticn of J.F. required active
intervention bv the bhoard, but were ultimately withdrawn after
the parties informallsy rvesclved underiving issues. The parties
alse Tiled motions for continuance of the hearing, which were
crante. by the Eoard due ¢ discovern net boing completed.

vere held

tridentiary hearing

12, 18 and 15,
1983 peifore board Mermbers Cnarles Mchugh., Chairman; Cathevine
Frank and Louis Toepfer ir the board hearing roan in Montpalier.
Attorney David Sleigh represented Grievani. Assistant Attorner
General Mary Lang represented the Emplover.

The parties filed Proposed Findings of Fact and Memorandes of
Law or Decembor €, 1993.
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FINDINGS OF FACT

1. Grievant was emploved by the State of Vermont,
Department of Corrections from May 12, 1986, until he was
dismissed effective December 17, 1991. Grievant was a
correctional officer at -che St. Jjohnsbury Correctionai Facility
from Mav, 1986, until Januarv 1960. In Januarv, 1990, Grievant
was moved into <he posiziun of Correctional Officer Zor the Field

Supervision Unit

) Zer the 3t. Johnsburv Przbation and Farole
Office of the Department of Corrections. Grievant remained a FSU

Officer until his dismissal.

2. During his emplovment v the Department of Correccions,
Grievant was not disciplined prior te his dismissal. The
perrormance whicn  Grievant received rated s
paerfornance as satisractory. Grievant received UArious

letters of ccrmmendaticn for his parformance (Grievant's Zxhibit
1).

3, At all times relevant, J.P., a woman, was a FPrcbation
and Parcle Officer in the St. Jchnsbury Probation and Farole
Office. Probation and Parole OfIicers perform much of their work
in the coffice, and do s<me field visits.

4, During the period from the Fall of 1980 through Mavch
af 1991, Grievant generally worned a shift beginning at 3:00 p.m.
and ending 11:00 p.m. to midnight. A FSU Officer spends much time
on field checks visiting paroled offenders under the Officer's
supervision. This ccnstitutes going to the residence of the
offender to do such things as alcosensor checks, urinanalwsis,

surveillance and curfew checks. FSU Officervs bave a great deal of
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independence ir performing duties, and perform duties with little
direct supervisiosn.

5. During the period from the Fall of 1990 until the end
of March, 1991, =here were occasions, when J.P. worked into the
evening hours; where Grievant and J.P. were the only employees in
the St. Johnsburv Probation and Parole Office on duty.

6. There were f{ive occasions during this period when

lasl

Grievant and . ngaged in the sexual act of fellatio, in a
state office or in a State vehicle, while Grievant was on duty.
ne Iirst incident of Grievant and J.P. engaging in
fellatio while crn duty occurred in the Fairbanks building around
October of 1993. The fairbanks building was a warehouse in which
several Stiate ¢ffices were housed, including Probation and Parole
oifices, wnile zhe staze cffices on Pearl Street were repovated
after being damzged by fire. In November of 1990, the FProbation
and Parole office returned to Pearl Street.

8. Anciper incident of Grievant and J.F. enpaging in
fellatio while on dutw occlirred in the Fall of 1990 or the early
Winter of 1930-3:, while they were in a state vehicle for the
purpose ol Grisvent pesrfcrning field checks., This incident took
place upder the Bar fzvesl bricge in St. Johnsbury.

9. 4 third incident of Jellatice occurred in a state
vehicle scmetirs gurinz the 1990-91 VWinter while Grievant was on
his way t¢ Danville ¢ pexiorr a field check, and was giving J.P.

a ride home.
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10. A further incident of Grievant and J.P. engaging in
fellatio while on duty occurred in the Probation and Parole
aoffice on Pearl Street in Januarv or February 1991.

11, A fifth incident of fellatio occurred in a state
vehicle, sometime in the late winter of 1991, while Grievant was
on his wav with J.P. <o perform a Iield check in Newport.

2. Jfrievant was aware that zarticipating in fellatio wnile
on dut, ‘a1 a state cffice or in & state vehicle, was misconduc:
and that ne could be discipiined for such behavior.

13, Management o¢f <he Tevartment of Corrections 2

became zaware of sexual relations between Grievant and J.0. on
August I7, 1991, when J.7. mace a claim of sexual harassment

addinST :TIEYAant Lo ure

-]

YacpDoneid, District Director of the 5%,

Johnstur: Propatien and Parele J:7

J.P. told MacDonald t:as:z
Grievant had physically forced .7. to perferm fellatio on %in.
and mas:turbate him, while Grievart drove J.P. and her =wo
chiléren to a doctor's appointment at Dartmouth-Hitchcock Medical
Center in Hapover, Wev Hampshire on August 22, 199]1. Beth
Grievant znd J.P. were off-dut: at the time of the August 22
events.

4, MacDonald reported J.P.'s sexual harassment complaint
to his supervisor, Jim Spinelli, Probation and Parole Arvea
ger. Spinelli and MecDonald then conducted an investigation,

15. Spinelli and !acDonald went to J.P.'s home oun August
29, 1991, and obtained a written statement from her as to her

sexual harassment  allegations. J.P. detailed the August 22

incident and also claimed fhat Grievant scwually harassced her at

S
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work, including fondling and kissing her. J.P. expressed to
Spinelli and MacDonald that she had fear of Grievant.

16, Grievant then was temporarily relieved from duty with
pav on August 29, 1991. MacDonald told Grievant that he was being
relieved from duty with pay pending investigation of J.P.'s claim
of sexual harassment. Grievant attempted to tell MacDoneid his
version of events, but MacDonald advised him not to sav arvthing
at that time.

17. MacDonald and Spinelli then questioned each perscn who
worked in the Frobation and Parole office as to the extant of
their knowledge of the relationship between Towle and J.P. or of
anv evidence of sexual harassment within the office.

la. Spinelli and HacDonald interviewed Grievant on
Seprenmber 13, !991. Grievant admitted that J.F. had performed
fellatio on him, and masturbated him, on the trip to Hancver on
fuzust 22, However, Grievant tceold Spinelli and MaclDonali that
J.F, had initiated the contact. Grievan:t also told them that he
engaged in the acts of fellatic with J.P. stated in Findings
cf Fact 7-11. Grievant rtold them trat he had not sexually
terassed J.P. He characterized their relationship as 2z nutual
zZfeir from the Fall of 1990¢ wuntil August 22, 1991 (Grievant's
Exkibit 7).

19, Spineili and Maclonalc decidel te interview J.I. after
tiig interviev with Grievant. J.P. reguested that her therapist,
Michael Watson, be presen:t. J.I'. nad been in therapy with Watson

since the late summer of 1989.



20. The interview occurred on Septembarb 25, 1991. J.P.
indicated that there was a short period of time beginning in
September 1990 when she had a physical relationship with Grievant
which may be considered consensual because, while she was

intimidated, she did nct fight Grievant off. Grievant indicated

that she engaged in Jellatio with Grievant :ihree or four times,
and that she felt opressursé to perform fellatio on these
cezasions. J.P. reaiZirmed her allegation that Grievant had
pnvsically forced her o cerform fellatio on him, and masturbarte

him, while Grievant drove J.7. and her two children to a doctor's

appointment in Hanover—om—aTfust 22, 19%9i. (Srievant's Exhibit

21, Watson indicated to 3Ioinelli and MacDenald during the
Seprember 25 interview that at the end of Septemper, 1990, J.2.
had told Watson that there was a nale coworier with whem she had
struck up a friendship ard who made her feel attractive. Yatson
further indicated that, =ithin six weeks c¢r seo, J.P. reported
being scared of the ccweorker, teing harassed by him, and being
confused on how to set limits. Watson indizated that J.P. was
consistent from November 1990 on with respect to wanting to stop
the coworker but net ¥nowing how to do se. Watsen told Spinelli
and MacDenald at this interview that J.P. had post-traumatic
stress disorder ('P7S3") as 2 rasult of childnood sexual abuse,
and that J.P.'s inability to set limits when she was being pushed

was consistent with FI3D (Grievant's Exhibit 4).
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22. Spinelli and MacDonald interviewed Grievant again on

October 4, 19¢1. During this interview, among other things
discussed was the chronology of sexual contact with J.P.
(Grievant's Exhibit 7).

23. Spinelli and MacDonald interviewed J.P. again on
October 7, 19%:, Wwatson was present during this interview. J.P.
indicated that she had engaged in sextal contact with Grievant
five or less times but was unable to recall the details of the
events. She further indicated teo Spinelli and MacDonald that
there was never 2 t:me in which she had sexual relations with
Grievant that It was consensual; that she believed that Grievant

was forcing her c¢r coercing her to erngage in sexual relations.

orievantts

24, During this October 7 interv:iew, Watson indicated that,
ir addition tc PT35I, J.P. suffered {-am dissociative disorder.
Watson indicareld to 3pinelli and Maclcnall that, as 2 result of
ner PTSD and disscciztive disorder, J.7. likely would experience
the original traumz that resulted :in her discrders if she
believed she was rceing harassed. %azson indicated that, under
stress, it weue-d be tvpical for J.}. ic disassociate herself fron

what was

zrnd not be

v present to the sexual

evants; that J.7. :.=v acquiesce but mentzliy disasseciate herself
from the act. vatsen indicated that tros explained why J.F. could
not remember cetaiis of her sexual relations with Grievant.
Watson alsc indicated that it was lizelv that J.P. entered an

altered ego stete when engaging in fellatio with Grievant which

would effectively render her unable tc consent to the act. khatson

(R
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indicated that it was within the realm of possibility that
Grievant could have thought -hat J.P. was voluntarily consenting
to the sexual relations (Grievant's Exhibit 5).

25. Watson is a ¢lipiczi zental health counselor, certified
in the State of Vermont. 3is such ne is qualified to treat PTSD
and disscciative disorders.

2. In sddition o

in the September 2S5 and

Octoter 7 interviews,

a letter tc cSpinelli and

Machonald dated Czcober 6,

The letter provided in pertinent

part as follows:

I have provided outpatien: czcunseling and psvchotherapy ta
J.P. for the past =z=wc vears I am a Certified Clinical
Yental Health Counseicr specizlizing in the treatment of
adults who sufieved z uma in childhood, =specially
in this capacity that J.P.

[P

J.P. suffered severe pnvsizzl

znd sexual sbuse Irom age five
to age eighteen. Severz. times her life was in imminent
danger. I have diagnczsed ..?. as suffering frcm Post
Traumatic Stress DisorZer (DSY IIIR  309.89) with
Dissociative Disorder ::.0.13). In Post Traumatic Stress
Disorder the patier:t zersistently reexperiences the
traumatic events and mzv: 1) suddenly act or feel as if the
traumatic events were recurring, and mav 2) experience
intense psycholegical distress at exposure to events that
"symbolize or resemble” z» aspect of the traumatic events.
Further, the patient: ! mav attempt teo avoid stimuli
associated with the tr 2) may demonstrate numbing of
general responsiveress, J) and may be wunable to recall
important aspects of the zrauma (psychogenic amnesia).

J.P. demonstrates all ¢
Stress Disorder. Her [i
the severity of her s
when not subject to

ove aspects of Post Traumatic
ve Disorder serves to amplify
While J.P. can function well

i stressors, when exposed to
stressors including relionged or intense  coercive
rersuasien," J.P. is to demonstrate trance states
with psychogenic arnesia, and a shift in personality states
in which her deminant sonelity is subsumed by a childlike

personality who is able of enforcing "no" and is
incapable of rmutval con

S}

It is my batief 1th

J.P. was incapable of refusing the
repeated advances cf

sague, was incapable of mutual



consent, was incapable of requesting appropriate aid from

her superiors, and does not remember details of the events

related to the sexual harassment. In this regard, it is
important to consider that the courts and various
legislatures have suggested that individuals suffering from

Post Traumatic Stress Disorder and from Dissociative

Disorders have special needs and protections.

{State's Exhibit 1)

27. Section 309.89 of the Diagnostic and Statistical Manual
for Mental Disorders, Volume III Revised, referenced by Watson in
his October 6 letter, provides with respect to PTSD that the
"essential feature of this disorder is the development of
characteristic symptoms following a psycholegically distressing
event that is ocutside the range of usual human experience . . .,
would be markedly distressing to almost anyone, and is usually
ev=a-=inrrad vith intense fear, terror and helplessness'". The
characteristic symptoms '"involve reexperiencing the traumatic
event, avoidance of stimuli associated with the event or numbing
of general responsiveness, and increased arousal." Symptoms are
“"often intensified or precipitated when the person is exposed to
situations or activities that resemble or symbolize the original

trauma” {(State's Exhibit 2).

28. Section 300.15, entitled Dissociative Disporder Not

Otherwise Specified, of the Diagnostic and Statistical Manual for

Mental Disorders, Volume II1 Revised, referenced by Watsen in his
October 6 letter, includes among the examples of such
dissociative disorders the following: 1) cases in which there is
more than one personality state capable of assuming executive
control of the individual, 2) trance states, i.e., altered states

of conscjousness with markedly diminished or selectively focused
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responsiveness to environmental stimuli, and 3) dissociated states
that may occur in people who have been subjected to perieds of
prolonged and intense coercive persuasion {State's Exhibit 2).

29. On October 16, 1991, Spinelli presented a 13 page
investigation report to his superior, Richard Turner, Director of
Corrections Services. In the report, Spinelli set forth
Grievant's and J.P.'s characterization of events and their
relationship, specific allegations and events, information from
corroborating witnesses, and conclusions. Spinelli made the
following conclusions: 1) Grievant engaged in sexual activity on
state property while on duty; 2) Grievant and J.P. did not have a
mutual affair as Grievant claimed; 3) Grievant sexually harassed
v.f.; anc -y the diagnosis of J.P. having PTSD and Dissociative
Disorder censtituted a plausible explanation why J.P, found it
difficult to rebuff Grievant's persistent advances successfully
(State's Exhibit §).

30. The Employer sought an independent review of the
conclusions reached by Watson that J.P. suffered from PTSD and
Dissociative Disorder. The Emplover contacted Dr. Susan Abraham,
a psychiatrist at the Brattleboro Retreat, who specializes in
treating victims of sexual abuse and those suffering from PTSD
and Dissociative Disorder. In a November 26, 1921, letter to Dr.
Abraham, Spinelli stated "because (Watson) is employed by J.P. we
feel it's appropriate to have an independent review of the
assessment to verify the plausibility of the diagnosis as an

explanation for the actions of J.P." (State's Exhibit 3).
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31. Spinelli provided Dr. Abraham the October &, 1993,
letter from Watson (State's Exhibit 1), and Spinelli's
investigation report dated October 16, 1991 (State's Exhibit 5).

32. After reviewing these materials, Dr. Abraham wrote a
letter to Spinelli dated December 16, 1991, which provided in
pertinent part as follows:

In response to vour request that I review the material on
J.P., I am sending vou tnis letter.

There were three questions that vou asked me o ansver.

Question #1:

Are J.P.'s actions described in the report consistent with
those of others suffering from PTSD as a result of childhood
sexual abuse, when theyv are placed under the kind of stress
described J.P.7

Tes, her responses are very consistent with a history of
sexuzl abuse as a child. Specifically, her difficulty in
disclosing the abuse ané her inability to retaliate when she
was being pressured are often seen in survivers of sexual
apuse.

{uestion #2:

Is & jack of memory about the details of some of the
incidents invelving sexual relations consistent with someone
suffering from disscciative disorder and being placed under
the tyvpe of stress described by J.F.7

Yes, amnesié is a ver’ common symptom in survivors of sexual
abuse, especially wpe: theyv are in a stressful situation.

Queszicn #3:

ie Dr. VWatson's expianation of J.F.'s strear ¢f nind during
these incidents consistent with wvour views cf the effects of
FTST zud dissociative disorder?

Yes ther are.

In summary, I found trhis & very coherent and logical report
of the incidents descriped and I believe that the conclusions
are very consistent with & diagnosis c¢f vost-traumatic
stress disorder as & result of childhood sexual abuse.

{State's Exhibit 4)
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33. On December 3, 1991, after Turner had informed Grievant
that he was contemplating dismissing him, Grievant and his
attorney, David Sleigh, met with Turner. At the meeting, Grievant
was provided an opportunity to present his version of the facts

and to bring to Turner's attention any mitigating circumstances.

Turner did not provide Grievant or his attornev with access to
information concerning J.P.'s mentz: Zealth diagrosis pricr to
the December 4 meeting or at <ihe mesting.

34, Bv letter of December I6. 1991, Turner informed

Grievant that he was disnissing -im., The letter provicded in
pertinent part as follows:

M decision to terminate vour empiovment is based upon the
following findings.

1, You engaged in sexuai acts, and/or sexuallw
inappropriate behavior with a female Department of
Corrsctions emplovee, during <he period from about Cotocer
1990 to August of 1991,

state vehicle.

snile 2ither in a state office or a

2, You made unwelcome sexual advances to another weman

while on duty in January or Februarwy 1991.

I censider such actions by a Cerrections empleovee to be acts

of gress misconduct and sufficient cause to warrant your

dismissal.

(State's Exhibit 6)

35. The FEmployer has withdrawn {its charge of Griecvant
making ''unwelcome sexual advances to ancther woman while on duty

in January or February 1951" as z btasis supporting Grievant's
dismissal.

36. Although Spinelli had cencluded in his investisation
report that Grievant had cexually harassed Grievant, Turner did

nnt reach such a conclusion. He decided that there was net clear
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evidence on the unwelcome and unwarranted nature of the activity;
that the evidence was not clear that J.P. had given Grievant the
message that the sexual reletions were not consensual. In
deciding to dismiss Grievant, Turner placed heavy reliance on the
fact that there were five separate incidents of sexual activity
while on duty, in a state building or state vehicle, and also
relied heavily on the violaticn of the trust accorded to FSU
Officers. This led Turner to conclude that Grievant was not z
good candidate for rehabilitaticn; that the repetition and breach
of trust indicated that Grievan:t would commit future breaches of
trust. Turner reviewed Grievant's past work record, but decided
that his good record was not a sufficient mitigating circumstance
to warrant his retention. Turner concluded that Grievant's
offenses constituted gross misconzuct.

37. Turner considered cdiscipline against J.P. However,
Turner considered J.P.'s asserticns that she did not wvoluntarily
perform fellatio on Grievant; anc Watson's diagnosis, supported
by Dr. Abraham, that J.f. was suffering from PISD anc
Dissociative Disorder, affectinz her ability to consent to the
sexual relations with Grievant. Turner considered these
mitigating circumstances an! decided te not discipline J.¥.
Turner concluded that J.F. hail rresented sufficient mitigating
circumstances sc that she should not be disciplined (State's

Exhibit 7}.
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QPINION

‘Grievant contends that he was dismissed without just cause
in violation of Article 14 of the Contract. Grievant raises
various issues, each of which will be discussed im turn.
Motion to Strike Hearsav

Before discussing the merits, we first address Grievant's
Motion te Strike Hearsav. Grievant made such a motion during the
f£irst day of hearing, which the Employer oppesed. The Board
denied the moticn. Grievant renewed the motion arfter the hearing,
by making such motion in writing on December 6, 1993. Grievant
moves the Board to strike frém the record anvy and all hearsay
evidence, including, but not limited to, any description of the
siawan cuntducl cetween Grievant and J.P. and the circumstances
theraol which is purported to be that of J.P.

In sugport of his motion, Grievant relies on V.R.C.E. 43ta).
This provides that "(i)n all trials the testimony of witnesses
shall be taken crally in open court, unless otherwise provided bv
these rules, the Vermont PRules of Evidence, or other rules
adopted by the Supreme Court. Grievant contends that, by adopting

this rule in Section 12.1 of Board Rules of Practice, the Board

adopted a general rule against the admission of hearsay evidence.

We believe that Grievant's reliance on V.R.C.P. 43(a) to
argue against admission of hearsay evidence is misplaced.
V.R.C.P. 43(a) is not directed toward the exclusion of hearsay
evidence, but simply sets forth the general rule th.ﬁt during

hearings testimeny of witnesses will be taken orally in cpen



session., This is the general rule followed by the Board in
hearings, and was the general rule followed in this case.

Grievant essentially is seeking to have us apply the
formalities of admissibility of hearsay evidence as set forth in
the rules of evidence. This we decline to do. 3 V.5.A. §928(b)(3)
provides, with respect to Boarc grievance hearings, that "unless
both parties concerned request that it be formsl, hearings shall
be informal and not subject te the rules of . . . evidence of the
courts of the state." 3 V.S5.A. §928(z) provides the Board "shall
make . . . regulations consistent with this chapter."

These provisicns, when read together, mean that the Board
may not promulgate rules making the rules of evidence applicable
to Board proceedings. The Board recognized this when adopting
V.E.C.P. 43(e)} tihrough promulgation of Section 1Z.1 of the Board

kules of Fractice. Section 12.. explicitly states that the Board

was azdopting "so much" of V.RK.C.P. 43(a) as was 'net inconsistent
with the laws of the State of Vermont'. We have never construed
V.FE.C.P. 43(a), and are not going to comstrue it ir this case, to
cateporically prohibit the admission of hearsay evidence. This is
what lrievant is requesting that we do by his potion. To grant
Grievant's metion weuld be zontrerr te the <dictates of the
Vermient Genesrel Assembiy that our nearings be irnformal and not
sul-jest to the rules of evidence,

Loudermill Richts of Grievant

Grievant contends that tne Employer violated Article 4,
Section 4, of the Contract. This section is in compliance with
the constitutional requirements of az pre-termination meeting set

forth by the L.5. Supreme Cour: in Cleveland Board of Education
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v. Loudermill, 105 S.Ct. 1487 (1985). Article 14, Section 4, of

the Contract provides in pertinent parrt:
Whenever an appointing authority contemplates
dismissing an emplovee the employee will be notified in
writing of the raason(s) for such action, and will be
given the opportunity to respond either orally or in
writing . . . At such meeting the employee will be
given an opportunity zo present points of disagresment
with the facts, to identify supporting witnesses or
mitigating circumstances, 2r to offer anv other
appropriate argument in his >r her defense.

Grievant contends that his rizht to defend himself under
this contract provision was <iclated -ecause the Emplover refused
to provide him, prior o his _cudermill meeting, with
documentation on J.P.'s menta: heal:i: diagnosis. Specifically,
Grievant contends that he was cenied :ne opportunity to challenge
the reliability of J.P.'s diagnosis znd the credibility of her
therapist. Grievant contends that denving him that opportunity in
this case was tantamount to derving 2is right to defend himself,

In making this argument, Grievant has elevated the
Loudermill proceedings beyond that rzguired by the Contract and
the U.S. Supreme Court. There must be "some kind of a hearing"
pricor to the discharge of an enplcvee who has a constitutiornally
protected property interest in emploiTent. lLoudermill, 105 S.Ct.
1493. Some opportunity for the emplovee to present his or her

side of the case is of obvious value in the employer reaching an

accurate decision. Id. at 145%. The pre-ternination hearing need

not be elaborate. Id. at 14¢3. 1In general, '"something less"
than a full evidentiary hearing ‘s  sufficient. Id. The

pretermination hearing need not <definitively rasclve the

propriety of the discharge. IZ. It should be an initial check




against mistaken decisions; essentially a determination of
whether there are reasonable grounds to believe that the charges
against the employee are true and support the proposed action.
Id. The emplovee is entitled to oral or written notice of the
charges against him or her, an explanation of the employer's
evidence, and an opportunity to present his or her side of the
story. 1d.

These due process reguirements were met in this case.
Grievant was made aware of the charges against him of engaging in
feliatic with J.P. on several occasions, in a state office and in
a state vehicle, while he was on dutv. He also was made aware of
J.P.'s allegations that he had sexually harassed her and that she
was not a willing participant in sexu2l activities, He was
providec with an oprortunity to present nis side of the story in
detall on specific incidents during twc extensive interviews with
managenent investigators prior tc¢ the icudermill meeting, and at
the December 4 Loudermill meeting itself. This oppertunity to
present his side of the story and present arguments evidently was
of some wvalue te hnim, as the conclusion of the menagement
investigator that Grievant had sexualiv harassed J.P. was not
adopted by the menagement officizl. Richard ‘Turner, who
ultimately made the decision to dismiss Grievant.

The inability of Grievant during Loudermill proceedings to

challenge the reliability of J.P.'s diagnesis and the credibility
of her therapist does not change our conclusion that due process
requirenents were met. Grievant had the opportunity, once he
appealed his dismissal, to explore these areas through discovery

and at the evidentiary hearing before the Board. The Loudermill
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process is not designed to replace the full evidentiary hesring
before the Board, But simply serve as a check against mistaken
decisions and to allow a determination of whather there are
reasonable grounds to believe that the charges against the
employee are true and support the proposed action. The
pre-termination proceedings here sufficiently met those purposes.

Just Cause for Dismissal

On the merits, Grievant contends that just cause did not
exist for his dismissal. Grievant contends that having sex on the
job is not gross misconduct per se and, absent other dereliction
of duty, dismissal for such offense constitutes inappropriate
bypassing of progressive discipline under Article 14 of the
vortract. Further, Grievant contends that, even if having sex on
the Job constitutes misconduct warranting dismissal, the
Employer's disparate treatment of Grievant and J.P. was not
reascnable and thus constituted failure to apply discipline in a
uniform and consistent manner in violation of the Contract.

Just cause is defined as some substantial shortcoming
detrimental to the employer's interest thch the law and sound
publie opinion recognize as a good cause for dismissal. In re

Grievance of Brooks, 135 Vt. 563, 568 (1977). The ultimate

criterion of just cause is whether the employer acted reasonably
in discharging the employee because of misconduct, Id. A
discharge may be upheld only if it meets two criteria of
reascnableness: one, that it is reasonable te discharge employees

because of certain conduct, and the other, that the employee had

fair notice, express or implied, that such conduct would be
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ground for discharge. Id. On the issue of fair notice, the
ultimate question is whether the conduct was or should have been
known to the emplovee to be prohibited by the employer. Id.

The Employer charges that Grievant engaged in misconduct by
engaging in the sexual act of fellatio with J.P. during his shift
on five separate occasions, while either in a state vehicle or
in 2 state cffice. The Emplover has proven these charges.

The charges against Grievant having been established, we

look to the specific factors articulated in Grievance of Colleran

and _Britt, 6 VLRB 235, 268-69 (1983), to determine the
reascnableness of the disciplinary action imposed based on the
proven charges., The pertinent factors here are: 1) the nature and
sericusness of the offense, and its velation to the employee's
dutics, position and responsibilities, including whether the
ciierse was frequently repeated; 2) the effect of the offense
uporn supervisors' confidence in the emplovee's abilitv to perform
assizned duties; 3} the clarity with which the employee was on
notice that the conduct was prohibited by the emplover; 4) the
consistency of the penaity with those impesed upon other
emzicvees for the same or similar offenses; 5) mitigating
cirounstances surrounding the offense; 6) the emplovee's past
discirlipary and work record; 7} the potentizl for the employee's
reiatilitation; and £} the adequacy ani effectiveness of
alternative sanctions tc deter such conduct in the future by the
ernplevee or others.

Grievant's offenses of participating ir the act of fellatio

on repeated occasions while he was on duty were serious. The
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nature of the offenses themselves, engaging in the sexual act of
fellatio, obviou¥ly constitute inappropriate activities for an
employee while on duty given accepted workplace norms. Grievant
himself concedes that these activities were inappropriate as he
testified that he knew his conduct was wrong and that he could be
disciplined for it. The fact that it was done repeatedly
amplifies its seriousness, as it demonstrates an ongoing and
serious deficiency in Grievant's judgment.

Management needs to have a high level of trust in employees,
such as Grievant, serving as 7SU officers. A FSU Officer spends
much time on field checks visiting paroled offenders under their
supervision. This meant Grievant had a great deal of autonomy in
~erf~rming his duties, and performed those duties with little
direct supervision. Management needs to rely on emplovees to
devote themselves to work independently, and not to engage 1in
such behavior as sexual activity while on duty. Richard Turner,
who dismissed Grievant, deternined thak Grievant had breached the
trust bestowed on him as an FSU Officer by engaging in such
sexual acts. This conclusion was warranted gi#en the nature of
Grievant's position. Turner understandably lost confidence in
Grievant's ability to perform assigned duties.

Also, Grievant had fair notice that his offenses could
result in dismissal. There is at least implied notice to
employees that engaging in sexval activity while on duty,
especially in state offices or state vehicles, is prohibited by
the employer. This conduct clearly should be known by an cmployee
to be prohibited by an emplover. In fact, Grievant was aware that
participating in fellatio while on duty, in a state office or in

a state vehicle, was misconduct and that he could be disciplined
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for such behavior. Grievant should have been aware that engaging
in such conduct on repeated occasions could result in his
disnissal.

The nature and seriousness of Grievant's offenses, the
seriocus breach of trust he committed given his position, and the
fair notice he had that his conduct could result in his dismissal
weigh heavily towards justifying his dismissal.

Nonetheless, a serious question exists in this case as to
the consistency of the discipline imposed on him with that
impesed on J.P. Article 14, Section 1(b) of the Contract provides
that the "State will . . . apply discipline . ., . with a view
toward uniformity and consistency”. Grievang contends that the
emp:over violated this contract provision when it dismissed
hir,, and failed to discipline J.P., the other participant in
the acts of fellatio for which Grievant was dismissed. The
Empicver contends that there was a reasonable basis for treating
Grievant and J.P. differently. The State relies on the diagnosis
of J.F. suffering from Post-Traumatic Stress Disorder (PTSD) and
Dissociative Discrder, rendering her incapable of truly
consenting to the sexual acts in which she engaged with Grievant,
as the basis for the difference in treatment.

we conglude that the Ennlover did have 2 reasonable basis
for the difference in treatment accorded Grievant and J.P. The
Emplover was reasonably justified in not disciplining J.P. based
on what was reported to them by J.P., the diagnosis of J.P.'s
ment2l health disorders by Michael Watson, J.P.'s therapist, and

the independent assessment of that diagnosis by Dr. Abraham.
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The Employer was presented with a very difficult set of
circumstances. Two employees engaged in sexual acts on duty on
repeated occasions. Normally, serious disciplinary action against
both emplovees would be warranted. Yet, cne of the emplovees
contended that she was not a wiiling participant in the sexual
activities, and her therapist diagnosed her as suffering from
mental health disorders resulting from childhood sexual abuse
which rendered her incapable of zcnsenting te the sexual acis.

If the Emplover had not taken reasonable steps to verify the
validity of the conclusions of J.P.'s therapist, the Employer
would be hard pressed under all the circumstances of this case to
justify the difference in treatment accorded Grievant and J.P.
However, the Employer did take reasonable steps to verif: the
validity of the conclusicns of J.P.'s therapist bv employing an
independent psychiatrist, Dr. Abraham, to review the
investigation report completed on the sexual activities and
relationship of Grievant and J.?., and the conclusions reached by
J.P.'s therapist. Dr. Abraham specializes in treating victims of
sexual abuse and those suffering from FTSD and Dissociative
Disorder. Dr. Abraham concluded that the diagnosis of J.P.
suffering from PTSD and Disscociative Disorder was consistent with
the materials she had reviewed.

Griavant is cr%tical of the Employer for not having en
independent psychiatrist actually examine J.P. This is an action
the Employer could have taken, but the failure to do so was not
unreasonable. We conclude that the independent assessment which
was done by Dr. Abraham constituted a sufficient basis upon which

to make an opinion about the dizgrosis of J.P.
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Grievant also is critical of the delay by the Employer in
employing Dr. Abraham; and asserts that the Employer apparently
decided to dismiss one of the two offenders and then engaged in a
posthoc attempt to justify the disparity. The Employer was
presented with a complicated set of circumstances, and we

conclude that the delay in retazining Dr. Abraham resulted only

ry

rom an attempt bv the Emplover tc conduct a detailed
investigation of a matter invelving a number of factual
discrepancies and a complicated medical claim.

We pote that that the Contract does not require the Employer
to discipline with absolute consistency. Its terms require only
that the Emplover proceed with "a view toward uniformity and
consistency' {Article 14, Section 1.b.). We believe in this case
that the Emplover acted reasonably, and met the terms of the
Centract.

ln reviewing the remaining applicabie Colleran and Britt

iactors in combination with the factors previously discussed, we
cernzlude that the Emplover had just cauvse to bypass progressive
céiscipline and dismiss Grievant for his offenses. Turner
reasonably concluded that Grievant's good past work record, and
ne previous disciplirary actions, were no: sufficient to warrant
nir retention. Turner reasonably congcilucdei that the repetitious
cffenses of Grievant and the breaches o trust by him meant he
would commit future pbreaches of trust, and thus was not a good
candidate for rehabilitation. Turner's ultiimate conclusions that
sanctions other than dismissal were inadequate and that
Grievant's offenses constituted gross misconduct also were

reasonable.
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ORDER
NOW THEREFORE, basgd on the foregoing findings of fact and
for the foregoing reasons, it is hereby ORDERED that the

Grievance of David Towle is DISMISSED.
Dated this{gigday of March, 1994, at Montpelier, Vermont.

VEEMCNT LABOR RELATIONS Z2CaRD

/3/ Charles H. McHugh

Cherles H. McHugn, Chairman

/s; Catherine L. Frank

Catherine L. Frank

fs/ Louis A. Toepfer

Louis A. Tcepiar
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