VERMONT LABOR RELATIONS BOARD

GRIEVANCES OF:

GENE MCCORT DOCKET NO. 91-57

DOCKET NO. 92- 9
DOCKET NO. 92-26
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MEMORANDUM AND ORDER

At issue is whether the Labor Relations Board should grant
the Request For Stay Pending Appeal filed in this matter by the
State of Vermont, Agenc: of Transpertation ("Emplover"). By such
request, the Employer :is seeking to stay, pending appeal by the
Emplover, the Board Crders of March 8 and April 8, 1993
Therein, the Board ordered the rescission of various actions
taken against Gene McCort ("Grievant"} culminating in his
dismissal from employvment, reduced the dismissal to a 30-day
suspensicn, and directed that Grievant be reinstated with back
pay to his position as Auditor C with the Emplover. 16 VLRB 70.

The Emplover filed a memcrandum in support of its request
for a stay. Grievant filed a memorandum in opposition to suck
request. The Vermont State Empioyees' Association ("VSEA") filed
an Application to Intervene. VSEA contends that, even though it
does not represent Grievant in this matter, it has an interest in
the Board's interpretaticn of the right of the Emplover to appeal
a Board decision in a disciplinary matter under the State-VSEA
collective bargaining agreement for the Non-Management Unit,
effective for the pecied July 1, 1990 to June 30, 1992
{"Contract"). VSEA contends that the Contract explicitly

prohibits an appeal in a case such as this one.
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On June 10, 1993, the Labor Relations Board issued a
Hamoraﬁdum and Order on the Emplover's stay request. The Board
granted VSEA's Application to Intervene, and denied the
Employer's stay requast. The Board hereby withdraws the
Memorandum and Order issued on June 10, and substitutas this
decision in its place. “e continue to hold that VSEA has an
interest in this matzer, and grant VSEA's Application L2
Intervene. However, we cdify cur concliusions with respect %o
the Fmployer's stay request.

The Beard considers :the ZImplover's request for a stay
pursuant £o 3 VSA §1003, wrich pravides that a Board order "shall
nct automatica.lv be staved rending appea." andé :hat the 3card
"2ay stay the order or ary part >f it". In detarmining whether
ta grant a sza¥ in the past, we have applied :he f:ollowing
three-part tast: 1) wheczher the party seeking the staw will
suffer irreparable hatm i the stay is not granted, 1) uhether
issuance o the stay wiil substantially hazm the other pazzy, and
3} by what result will the interests of the public best be

served. Grievance of Lowell, 13 VLRB 436, 437 (1882).

In our June 10 decision, we concluded that, under the unique
circunmstances of this case, it was appropriate tc add a fouzth
prong to this three-part test: whether the party seeking to stay
has made a showing of lirxelihood of prevailing on the merits of
the appeal. This is traditionally considered by courts, along

with the other three considerations, in deciding whether to

issue stays. Virginia Petroleum Jobbers' Association v. FPC, 25%

F.2d 921, 925 (D.C. Cir. 1859). Although we have declined in the
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past to add this fourth prong to our three-part test; Lowell, 13
VLRB at 437; the Board concluded in the June 10 decision that the
circumstances here resulted in adding the fourth prong.

In reaching this conclusion, the Board relied on Appendix B
of the Contract, which provides that the "State and VSEA mutually
agree not to appeal any VLRB decision in a suspension or
dismissal case in which the VLRB exercised its authority to
impose a lesser form of discipline except where dismissal was for
e reason for which the Agreement allows the State to dismiss an
emplovee immediately". The Board concluded that, since Grievant
was not dismissed for a reason for which the Contract allows the
State te dismiss an emplovee immediately, the State has agreed
pursuant to the Contract not to appeal the Board decision to
reduce Griavant's dismissal to a 30-day suspension. The Board
concluded that it was not probable the Emplover would succeed or
the merits of an appeal which the Contract prohibits. The Board
further concluded that the Emplover will not suffer irreparabie
harm by our decision not to stav a decision which the State has
agreed not to appeal, and that Grievant would be substantiallyr
harmed by any further delay in being reinstated, and receiving
back pay, under the circumstances. The Board determined further
that it was in the public interest to deny the stay.

However, in reaching this conclusion, the Eoard believed
that there was no doubt under the Contract that the Emplover
could not appeal the Board decision. The Board did not consider
Article 14, Section 10, of the Contract which provides that

"(t)he memorandum of agreement dated 4-26-89 shall remain in
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effact until 6-30-91, unless extended by mutual agrsement of che
parties”. The cited April 26, 1989, memorandum is the above
discussed Appendix B.

Since the Contract remained in effect until June 30, 1992,
there may have been a one-year period under the Contract where
the Emplover had not negotiated away its ability to appeal. The
successor callective bargaining agreement, effective July L, 1992
to June 30, (994, again incorporates the provisions of Appendix 3
as part of the Contracrt. Since Grievant was dismissed on Mav 22,
1992, there is a question under the Contract whether the Emolover
had in fact waived its ability to appeal the 3Joard's decision.
Given the existence of this question, which we dc¢ zot attempt to
answer, we now conclude that it is not appropriate for us to
consider the probability of the Emplover succeeding cn the merits
in weighing whether to stay our decision.

Thus, in determining whether te grant a stay, we apply our
usual three-part test: 1) wherther the partvy seeking the stay
will suffer irreparable harm if the stay is not granted, 2)
whether issuance of the stay will substantially harm the other
party, and 3) by what result will the interests of the public
best be served.

In applying this test, we discuss separately Grievant's
reinstatement and the payment to him of back pay. 1In deciding
whether to stay our decision ordering Grievant's reinstatement,
we conclude that the Employer will not suffer irreparable harm by
ordering Grievant's reinstatement. As we indicated in our

decision on the merits, Grievant was by all indications a capable
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auditor during his tenure of employment. 16 VLRB at 127, This
leads us to conclude that the Employer will be able to obtain
productive work from Grievant during the appeal period.

On the other hand, issuance of the stay with respect to his
reinstatement will substantiai:ly harm Grievant. His dismissal
occurred more than a vear age, and the appeal may take another
year to be completed. Cbviousiy, an emplovee is suybstantially
harmed economically and professionaliy by removal from a job for
such an extended period.

Finallv, the interests oI the public will best be served by
reinstating Grievant, The pfudblic will gain the benefit of
productive work during this period, iastead of potentially having
to pay a large back pay sum at the conclusion of the appeal for
which nc work was performed.

We reach a different conclusion with respect to staying our

order granting Grievant bacx pav. The Emplover may suffer
irreparable harm in this regavd i the Emplover prevails on
appeal. The Emplover would be in a position of seeking tc

recover substantial sums paid Grievant which Grievant may have
spent. Grievant may be in nec financial position te reimburse the
Emplover under such circumstances. The recoupment problem where
such & significant amount certain is involved is more serious
than a situation where an emplovee ultimately might receive a
wage increase stemming from 2 Board order, which the Board has
concluded does not rise to the level of irreparable harm.

Lowell, 15 VLRB at 440-41. Grievance of VSEA (Re: Refusal to Pav

Standby FPay), 16 VLRB 139 {(1993).
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We further conclude that tha irreparable harm to the
Employer outweighs the harm to Grievant. We recognize that
Grievant will suffer significant economic harm by staying the
back pay order since we believe he is being denied a large amounc
of back pay to which he is entitled under the Contract. However,
he will be able to recover such back pav, with interest, in zla
event that the Board's decision is upheld.

Moreover, we c¢anclude thac the public interast is best
servad by staying the hack pav arder. The Emplover has agraed

to place the disputed amounts in escrow pending the outcone

the appeal. This will ensure chat public monies not e spen:
where sericus recoupment §r:blems potentially exist while
protecting Grievant's vight to compensation to which he s
entitled. Grievance of VEFA., 16 VLRB at 143-44.

In sum, requiring the Employer to reinstata Griewvanz, 3Suz
not pay him back pav, duting the pendency of the appeal bes:

balances the respective interests in this patter.

NCW THEREFCRE, tased or the foregoing reasons, it is herezy

ORDERED:
1. The Memsrandum and Ovder issued by the Lahor
Relations Board in this matter on June 10, 19%3, is
WITHDRAWN;

2. The Azplication for Intervention filed by the
Vermont State Exrloyees' Association is GRANTED;

3. The Eaployer's request for a stay pending appeal
of the part of the Bcard's orders that Grievant be awariec
back pay, plus interest, in this matter is GRANTED;

4. The Employer forthwith shall place into escrow the

amount of back pay, plus interest, in dispute as a result of
the orders of the Board in this matter; and
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5. The Employer's request for a stay pending appeal
of the part of the Board's order that Grievant be reinstated
is DENIED.

Dated this2¥ day of June, 1993, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD
Il N
Charles K. McHugh, Chaj

Zd
Louds A. Toepfer (/ﬂ

e

Leslie G. Seaver
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