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FINDINGS OF FACT, OPINION AND ORDER

Statement of Case

On July 3, 1989, the Addison Northwest Education Association,
Varmont-NEA ("Association") filed a Petition for Election of
Collective Bargaining Representative, requasting an electiqn among all
non-certified, non-supervisory employeas of the Ferrisburg Central .
Board of School Directors ("Employer") who are employed more than 20
hours per week. Specifically, the Association sought an election
among aildes, custodians, secretaries, food service employees and the
lunch agent.

The Employer filed a response to the petition on July 25, 1989.
The Employer contended that the lunch agent and the head custodian
should be excluded from the proposed bargaining unit as super-visory
employees, and that the principal's secretary should be excluded as a
confidential employee.

A hearing was held bafore Board Members Charles McHugh, Chairman;
Wiliiam XKemsley, Sr.; and Lesiie Seaver on September 6, 1989.
Attorneys Dennis Wells and Richard Goldsborough represented the
Employer. Ellen David Friedman, Vermont-NEA Organizer, represented
the Association. ‘

The Employer filed a brief on September 12, 1939, The
Association filed Proposed Findings of Fact and Conclusions of Law on

September 13, 1989.
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FINDINGS OF FACT

1. . Ferrisburg Central S5chool in Ferrisburg, Vermont, is an
elementary school, Kindergarten through Grade 6, in the Addison
Northwest Supervisory Union.

2. The position of secretary to the school principal has been
filled for the past five years by Loretta Lawrence. The principal is
Margaret Van Olsen. Lawrence's office is located adjacent to the
principal's office. There is a sliding glass window on the common
wall between the two offices which is closed by the principal during
confidential meetings. Lawrence cannot overhear conversations in the
principal's office when this window is closed.

3. Lawrence regularly does typing for the principal as part of
her job responsibilities, including some letters and memoranda from
the principal tc teachers and support staff. Lawrence types annual
performance evaluations of teachers and support staff, except
cafeteria workers, done by the principal. Lawrence types
approximately 20 evaluations a year. 1In five vears, Lawrence has
typed one letter of discipline, which was a written reprimand imposed
against a teacher by the principal (Association Exhibit 3).

4, Lawrence types budget proposals done by the principal.
Typically, the proposals include requests for equipment and supplies,
and may include requests that an aide position be added or thst an
aide be budgeted to work more hours. The budget proposed by the
principal does not contain salary proposals. The principal's budget
praposal is submitted to the school board.

5. . Lawrence monitors the absences of non-teaching employees and
handles their payroll records. This information is not confidential

(Association Exhibits 1, 2).
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6. Personnel filas for employees of the school are kept in a
locked file cabinet in the principal's office. Lawrence does not have
access to these personnel files.

7. If parents call the school concerning complaints about an
employee, Lawrence does not discuss the nature of the complaint with
the parent and immediately refers it to the principal.

B. Eunice 3t. Jean has been hot Iunch agent and head cook at
the school for 18 years and uorkslfull-time. She is responsible for
determining the lunch menu, ordering the food and supplies, and
administering the kitchen budget. St. Jean is not involved in major
equipment purchases for the kitchen and is not involved in determining
lunch price increases.

9. Besides St. Jean, thare are two other cafeteria workers.
They each work 30 hours per week. In L8 vears, there only has been
one instance where a new employee had to be hired for the cafeteria.
St. Jean was involved with the principal in the interviewing of
applicants for the position, and recommended the hiring of a person
for the position. The person was a relative of St. Jean. The
principal and the superintendent communicated to St. Jean that she was
giving unfair preference to her relative and they hired another
applicant for the position.

10. The thtee cafateria employees are responsible daily for
preparing approximately 160 lunches, The three employees work
together on preparing the lunch, serving 1lunch and cleaning the
kitchen. They may switch tasks from day to day without St. Jean's
direction. St. Jean generally does not tell the other employees what

work has to be done that day, as they generally know what work has to

201



be done. 1If substitutes are called in te work, the substitutes alsa
generally know what work has to be done without St. Jean's direction.

11. 1f the other cafeteria emplovees have problems, they
initially would come to St. Jean to get them resolved. If St. Jean
thought an employee was having performance problems, she would talk to
the employee. If the problems could not be informally resolved in
either instance, St. Jean would talk to the principal to have the
problems resoclved. All decisions made relative to the solution of
these problems are made by the principal. There have been no problems
among cafeteria employees which have resulted in disciplinary action.

12. Thomas Corcoran has been head custodian at the school for
four years, and works full-time. He works a split shift, 7:00 a.m. to
1:00 p.m. and 2:00 p.m. to 5:00 p.m. There are two part-time
custodians at the school. They begin work at 3:00 p.m., and work 17
and 15 hours per week, respectively,. The part-time custodians are
not included in the bargaining unit proposed by the Association.

13. Corcoran was involved in interviewing applicants for one of
the part-time custodian positions. He subsequently informed the
principal that he would agree to the hiring of any of the applicants.
Corcoran did not make the final hiring decision, or effectivély
recommend the applicant whom was hired. .

14. Corcoran does not direct the werk of custodians on a daily
basis.” He generally gives them directions on work to be performed
only on the first day they begin employment. The part-time custodians
first would come to Corcoran if they have problems, and Corcoran would
point out any problems he had with tpeir wotk and would recommend

improvements.
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15. Only once has a problem arisen which could have resulted in
discipline being imposed against a part-time custodian. In that case,
Corcoran and the principal talked to the custodian who eventually
resigned,

16. The principal does the annual performance evaluations of all
the custodians.

QPINION

The first issue bafore us is whather the secretary to the school
principal should be excludad from the proposed bargaining unit as a
confidential employea, The term "confidential employee" is defined
in 21 VSA §1722(6) as:

an emplovea whose responsibility or knowledge or access
to information relating to collective bargaining, personnel
administration or budgetary matters would make membership in
or representation by an employee organization incompatible
with his official duties.

A finding that a person assists or acts in a confidential
capacity in relation to persons who formulate, determine and
effectuate management policies in the field of labor relations is a

necessary element under the labor-nexus rule if an employee is to be

classified as a confidential employea. In re Local 1201, AFSCME and

Rutland Department of Public Works, 143 Vt. 512 (1983). Employers are

entitled to rvely upon employees who are not subject to divided
loyalties, and employeas should not be in a position where they must
choose between their obligations to a union and to their employer.

Vermont State Hospital Personnel Designation Disputes, 5 VLRB 6G, 68

(1982).
Employees who do not have access to confidential information as
part of their regular duties do not meet these tests. Employees whose

duties require only occasional access to confidential material and
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which could be reassigned, or employees who occasionally substitute
for confidential employees do not meet the definition of

“confidential" employee. American_Federation of Teachers, Local 333

and Washington Central Supervisory Union, 1 VLRB 288 (1978). Castleton

Education Association and Castleton Board of School Directors, 1 VLRB

374 (1978). Vermont FEducation Assoclation and Rutland City School

Department, 2 VLRB 108 (1979). Vermont Education Association and

Windsor Town School District, 2 VLRB 295 (1979).

We conclude that the secretary to the principal is not a
confidential employee. She has no access to information relating to
collective bargaining. Her access to information relating to
budgetary matters is limited to the tyPing of budget proposals made by
the principal. The secretary gains access to no information
performing this duty which would make membership in, or reﬁresentatiou
by, the Association incompatible with her duties.

Also, the secretary's duties with respect to personnel
administration do not require her exclusion froﬁ the bargaining unit
as a cﬁnfidential employee. She is responsible for typing letters of
discipline. However, she has typed only one disciplinary letter in
five vears. Such occasional access to confidential material does not
make membership in, or representation by, the Association incompatible
with her official duties. Colchester Education Association,

Vermont-NEA and Colchester Supervisory District Board of School

Directors, 12 VLRB 60, 79 {(1989).

The secretary's typing of approximately 20 performance
evaluations a year does not require her exclusion from the bargaining
unit as a confidential employee, even though these evaiuations are

confidential. The Employer must demonstrate not only access to
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confidential information, but that such access would adversely impact
on the Employer's coaduct of its labor relations policies if employees
are included in a bargaining unit. Colchester, supra, at 78. In this
case, the Employer has not demonstrated any harm which would result to
the Employer in its labor relations dealings, or any undue benefit
which would accrue to the Association, 1f the secretary who types
performance evaluations 1is included in the bargaining unit.

Colchester, supra,-at 78. Further, no other duties performed by the

secretary related to personnel administration make her a confidential
employes.

The next issue before us is whether the lunch agent/head cook and
the head custodian are supervisors. Supervisor is defined in 21 VSA
§$1502(13) as:

An individual baving authority in the interest or the
employer to hire, tranafer, suspend, layoff, recall,
promote, discharge, assign, reward or discipline other
employees ar rasponsibly ta direct them or to adjust their
grievances, or effectively to recommend such action, if in
connection with the foregoing the exercise of such authority
is not of a merely routine or clerical pature but requires
the use of independent judgment.

In order to be considered a supervisor, an employee must pass
two tests: 1) the possession of any one of the listed powers in the
statutory definition; and 2) the exercise of such powers "“not of a
merely routine or clerical nature but requiring the use of independent

judgment”. Firefighters of Brattleboro, Local 2628 v. Brattleboro

Fire Department, Town of Brattleboro, 138 Vt. 347 (1980). The

statutory test 1is whether or not an individual can effectively
exercise the authority granted him or her, theoretical or paper power
will not make one a supervisor. MNor do rare or infrequent supervisory

acts change the status of an employee to a supervisor. Brattlebvoro,

supra, at 1351.
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We conclude that neither employee is a supervisor. It is evident
that the lunch agent/head cook does not possess effective supervisory
authority in the hiring of employees since, in the only instance where
a cafeteria employee was hired, the recommendation of the lunch
agent/head cook was not followed. We further believe that she does
not have effective authority to assign and responsibly direct
employees because employees generally perform their duties without
direction from her. There 1s no evidence that the lunch agent/head
cook possesses any of the other listed powers in the statutory
definition of supervisor. It is evident that she serves as a "lead"
worker without effective supervisory authority; that effective
su-pervisory authority resides with the school principal.

We similarly conclude with respect to the head custodian.
Assuming that the two part-time custodians are "employees" within the
meaning of $§1502(13), the head custodian does not possess effective
supervisory authority over them. The Employer has not demonstrated
that he possesses effective supervisory authority in the hiring of
employees. In the one hiring decision in which the head custodian was
involved, he indicated he wuwould agree to the hiring of any of the
applicants, and the decision whom to hire wa's not made by him. His
authority in ass:l.g_ning custodians work and directing them generally is
limited to giving them direction on the first day they are emploved.
Such rare supervisory acts do not change the status of an emplovee to
a supervisor. Brattleboro, supra, at 351. There is no evidence that
the head custodian possesses any of the other listed powers in the
statutory definition of supervisor. He toc; serves as & lead worker
without effective supervisory authority. Such authority resides with
the schoel principal.

206



ORDER
Now therefora, based on the foregoing findings of act ‘and for the
foregoing reasons, it is hareby ORDERED:

1. The secretary to the school principal at Ferrisburg
Central School is not a confidential emplayee, and the lunch
agent/head cook and. head custodian at the school are not
supervisory employees and, thus, are sligible to be included
in a bargaining unit represented by the Addison Northwest
Education Association, Vermont-NEA; and

2. A representation alection shall be conducted by
the Labor Relations Board among the aides, custodians,
secretaries and food sarvice employeas (including the lunch
agentlhend cook), who work wmore than 20 hours per week,
employad by tha Ferrisburg Central Board of School Dirsctors
to determine whether thay wish to be represented by the
Addison Northwest Education Association, Varmont-NEA or no
union.

Dated this/ﬁ‘s day of Septesber, 1989, at Montpelier, Vermont.

VERMONT LABOR RELATIONS BOARD

- VIR S i
(fmn.éo_)“f_[f' - /{/lcg/—\_x,L

Charles H. McHugh, Chaimz?r

Wi lli’}nf'G. Kemsley{ Sr.

Ezslia G. Seaver
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