TEAMSTERS, CHAUFFEURS AND
WAREHOUSEMEN, LOCAL 597

VERMONT LABOR RELATIONS BOARD

Docket No. 78-47R

CHITTENDEN COUNTY TRANSPOR-

}
)
)
vs. )
)
TATION AUTHORITY )

FINDINGS OF FACT, OPINION AND ORDER

Statement of the case.

This matter is a unit determination brought before the
Board by petition of the Teamsters, Chauffeurg and Ware-
housemen, Local 597 ("Union") dated January 24, 1978, re-~
garding the Chittenden County Transportation Authority
{"CCTA"). By order dated June 28, 1978, this Board deter-~-
mined that all drivera working in excess of twenty (20)
hours per week should be included in the bargaining unit.
The Board determined that it was not in the best position to
identify by name the individuals who should be included in
the unit and ordered the Union and the employer to negotiate
that point. The Board's order specified criteria to be used
in determining who should be included in the unit. Pursuant
to the Board's order, the Union and the employer entered
into a stipulation increasing the size of the bargaining
unit from seventeen (17) to twenty-one (21) members based
upon regqular line haul hours of eight hundred forty (840)
hours per week and agreeing upon the four (4) persons who

would be included in the larger bargaining unit. The
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parties could not agree as to whether Rural Demonstration
Project employees are full-time employees of the CCTA and
agreed that the employer would appeal that portion of the
order while implementing the remainder of it.

The Board reviewed the stipulation closely, particu-
larly in light of a letter dated September 26, 1978, signed
by a member of the bargaining unit, a person who would
become a member of the bargaining unit if the Board accepted
the stipulation and a person who would not be a member of
the bargaining unit. By order dated October 16, 1978, the
Board set the matter for further hearing on November 9,
1378, and granted the signers of the September 26, 1978
letter status to intervene for the purpose of presenting
rebuttal evidence at the hearing as to whether the stipu-
lation complies with the law. At the hearing on November 9,
1978, the Union was represented by Saul Lee Agel, Esq., the
employer was represented by Joseph F. Obuchowski, Esqg., and
the intervening employees represented themselves.

Additiocnal Findings of Fact.

1. Joint Exhibit 1 sets forth the hours per week
worked by all CCTA employees from January 1, 1978 through
October 28, 1978, and the contents of said exhibit are
incorporated herein as though set forth in detail.

2. Other exhibits identified as Employver's 1 and 2
and the bid sheet identified as Intervener's A are also made

a part hereof.
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3. The work schedule shown in the Employer's exhibit
is a proposed schedule and not the one currently in effect.

4. The checices of runs are posted and selected four
(4) times a year by the drivers on the basis of seniority.

5. The Rural Demonstration Project consists of one
(1) bus to Shelburne running forty (40) hours per week: two
(2} buses for elderly and handicapped running eighty (80)
hours per wgek: and one (1) IBM and Rice High School bus
running approximately twenty (20} hours per week.

6. The Rural Demonstration Project is funded by the
Federal government so that any losses are subsidized by the
Federal government and the equipment is owned by the Federal
government.

7. Although the employer does not refer to the school
runa or the IBM and General Electric runs as line haul
hours, they are included on the hid sheet,

8. The employer contends that only permanent full-
time runs should be considered in determining the size of
the bargaining unit and that other runs such as the school,
IBM and GE runs should not be included.

9. If a driver ghould bid on a run such as the IBM
run and the run were digcontinued, the driver would not have
full~time work.

10. The "on call® drivers perform substantially the

same duties as the members of bargaining unit except their
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work schedules are subject to change daily.

11, The findings of this Board set forth in the order
dated June 28, 1978, are incorporated herein except where
modified by the findings of this order.

Discussion of Evidence and Credibility of Witnesses.

The first matter to be considered is the Employer's
motion regarding intervention by third parties. The Board
has reviewed the Employer's Memorandum of Law and concurs
that Ralph E. Goulet may have been improperly granted status
to intervene inasmuch as he is a member of the collective
bargaining unit. Penny Larrison Campbell is not presently
in the bargaining unit but would have been included-in it
pursuant to the stipulation. Charles Campbell is not a
member of the bargaining unit and would not have been in-
cluded in it pursuant to the stipulation. The Board agqrees
with the Employer that intervention should be granted only
in certain circumstances. Mr, Goulet was represented by the
Union and should not have been granted status to intervene,
Penny Larrison Campbell and Charles Campbell are not members
of the bargaining unit and therefore were not represented by
the Union. Penny Larrxison Campbell is an employee of the
Chittenden County Transportation Authority and hag standing
to challenge any stipulation.

In granting the petition to intervene, the Board con-

sidered carefully the importance of the designation of the
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Union as the exclusive bargaining agent for the bargaining
unit. The Board agrees that the Union is the only party
which has the capacity to represent the interests and the
needs of the members of the bargaining unit in the present
case. However, the Union is not, as the Employer's memo-
randum of law submits, the only party which can represent
the interests and needs of the Chittenden County Transpor~
ation Authority's employees. It may represent them, lLow-
ever, it is the sole spckesman only for those persons in the
bargaining unit.

The Board will permit individual employees to intervene
only under certain circumstances and in this case has done
so because the employees are not in the bargaining unit and
not represented by the Union. The purposes of collective
bargaining would be subverted if employees are normally ‘
permitted to intervene. Regardless of the intervention
question, this Board has a legal duty to scrutinize any
stipulation submitted for its approval to verify that it
conforms with the laws of Vermont.

A number of the CCTA drivers who are net in the bar-
gaining unit are classified as "on call®" which, according
to the Employer, means that they are available to work
on short notice to substitute for scheduled drivers who
fail to begin or complete their shifts; however, "on call”

drivers also work on a regular bhasis driving on runs which
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are not "regqular line haul runs" and these drivers expect to
work on a regular basis unless they are bumped by a driver
having seniority. The "on call" drivers are notified a
working day in advance of their schedules for the ensuing
work day. A number of the "on call" drivers have worked
more hours during 1978 than the regular full-time employees,
(Joint Exﬁibit No. 1)

This Board has previously found as a matter of fact and
law that no CCTA drivers are "on call” except to the extent
that they are available on short notice to substitute for
scheduled drivers. (Paragraph 12 of the Board's order dated
June 28, 1978.) The CCTA urges that "on call” means avail-
able to work on short notice without a definite schedule or
guaranteed minimum number of work hours. If the drivers are
“on call" employees, they are not municipal employees as
defined in 21 V.S.A. §1722(12). The CCTA maintains that "on
call"” means available to work on short notice at irregular
hours regardless of the number of hours worked per week or
days worked per year. The Board ruled in its June order
that employees of the CCTA are not "on call." The words "on
call" in a labor relations setting refer to

"a method of compensation whereby an in-
dividual is paid for the time during
which he is 'on call' or on standby,
ready and able to go to work. Some jobs

require individuals to be available and
'on call' to take care of various types
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of emergencies. These individuals are
paid on a call time plan rather than the
actual time worked." Harold 5. Roberts,
Roberts' Dictionary of Industrial Re-
Tations, 1967 page 295.

A part-time employee is one who works twenty hours per
week or less. 21 V.S.A. §1722(12) (c}. A seasonal employee
is one who works fewer than one hundred (100} work days in
any calendar year. 21 V.S8.A. §1722(12){C). "The evidence
does not reflect the number of days worked by an employee
and the issue of seasonal employee is not before the Board.

The Board must now determine which employees, if any,
of the so-called "on call” employees are full-time and which
are part-time. The statute does not state whether the
"twenty~hour or less® criterion is an arithmetic mean,
median, mode or what. In the absence of more definite
statutory guidelines, this Board will determine that the
criterion of twenty (20) hours or less shall be determined
by dividing the total number of hours worked for a given
period by the number of weeks in the period. The Board
believes that the appropriate period covered is January 1,
1978 through October 28, 1978 or forty-three (43) work
weeks. (If an employee was not employed by CCTA on January
1, 1978, the date of hire should be used.) Thus, any person
employed on January 1, 1978, who worked more than eight

hundred sixty (860) hours during the weeks ending January 7,

460



1978 through October 28, 1978 is deemed to be a municipal
employee and should be included in the bargaining unit
unless excluded for some other reason. (The number of hours
will be proportionately less for persons hired after January
1, 1978.) Using the CCTA payroll records (Joint Exhibit No.
1), the Board finds that the following perscns should be
included in the bargaining unit:

(Presently designated "full-time")

Robert J. Arsenault Harold L. Pidgeon
Andrew J. Capponi William Quilty
Normand L. Dube Robert St. Armour
Ralph Goulet George E. St. Gelais
Andrew C, Foote Rupert S5t. Peter
Donald Harris Donald E. Shea
Steven L. Karnes Ivan L. Smith, Jr.
Gary M. Lavallee Timothy Wheel

Durward E. Perrotte

(Presently designated "on-call")

Alan Daudelin Penny J. Larrison
Vern Forville Arthur A. Mason
Gregory Greenwood Robert M. Scanlon
Kenneth R. Irish James W. Walters
Leo Kirby

(Presently designated "CCRDP")

Bernard R. Barron Cheryl Lilienstein

Donald W. Bergeron Joseph Jack Moritz, Jr.

Jonathan E. Flanders

One of the Employer's objections to expanding the
bargaining unit was that there would not be enough full~-time

work for all potentially eligible persons. The Board is

not persuaded by that argument. The Collective Bargaining
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Agreement between the Union and the Employer provides in
Article 3 that forty (40) hours per week shall constitute
the normal work week. Article 4 of the Collective Bargain-
ing Agreement provides for reduction of work using seniority
as the basis for layoffs in the event that all employees
shall not receive a full week's work. Thus, although work
may not be available for all members of the bargaining unit,
the Collective Bargaining Agreement specifies the mechanism
by which avajlable work will be allocated among the members
of the bargaining unit.

The Union and employees have requeated that the bene-
fits included in the collective bargaining agreement be made
retroactive. The benefits would include such items as a pay
raise of approximately $1.15 an hour (35%), holidays, paid
vacations, life insurance, dental, vision, and drug pre-
scriptions, health insurance, sick leave, rights regarding
termination of employment and the benefits of a grievance
procedure. The awarding of retroactive benefits would
impose an unreasonable burden on the Emplover. The Employer
negotiated with the Union based upon the status quo and its
budget is based upon the resulting agreement. The CCTA will
incur increased labor expenses because of the Board's de-
termination that additional persons should be inc¢luded in

the bargaining unit. The CCTA may be able to adjust its
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rates or seek subsidies to meet the increased costs. How-
ever, it would seem unreasonable to require it to make
retroactive payments. Therefore, this order should not be
retroactive. The order should be effective with the first
full pay period commencing after the date of this order,
Order.

NOW, THEREFORE, it is hereby ordered:

1. The Board's Qrder of June 28, 1978, is modi-
fied to provide that the following persons should be

included in the bargaining unit:

Robert J. Arsenault Gary M. Lavallee
Bernard R. Barron Cheryl Liliensgtein
bonald W. Bergeron Arthur A. Mason
Andrew J. Capponi Joseph Jack Moritz, Jr.
Alan Daudelin Durward E., Perrotte
Normand L. Dube Harold L. Pidgeon
Jonathan E, Flanders William Quilty

Vern Forville Robert St. Armour
Andrew C, Foote George E. St, Gelais
Ralph Goulet Rupert St. Peter
Gregory Greenwood Robert M. Scanilocn
Donald Harris Donald E. Shea
Kenneth R. Irish Ivan L. Smith, Jr.
Steven L. Karnes James W. Walters

Leo Kirby Timothy Wheel

Penny J. Larrison
2. Thia Order shall be effective commencing with
the first full pay period after the date of this Order.

Dated this éz‘ﬁf day of December, 1978.

VE NT LABOR RELATIONS BOARD
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